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Preface

The changes in this edition reflect important developments in nursing and
nursing ethics. First, facts, figures, and references have been updated
throughout. Second, two new cases concerning the care of AIDS patients
have been added. The analysis of these cases includes an entirely new section
(in Chapter 3) on the connection between personal risk and professional
obligation, and an additional discussion (in Chapter 5) on the response of
nursing administrators to nurses reluctant to care for AIDS patients. Third,
we have added a new chapter (7) on cost containment, justice, and rationing
in the health care system. As the question of limited resources becomes even
more urgent, the focus of nursing ethics is expanding accordingly. Nurses
have an ethical duty, based on their obligations to individual clients, to be
informed about and participate in ongoing debates about justice and the
allocation of limited resources—including nursing care—in the health care
system. Chapter 7 provides relevant background information, illustrated
through five cases, and develops an ethical framework for assessing propos-
als for allocating health care. Despite these changes and additions, the
principal aim of the book remains the same: to provide practicing and
student nurses with an introduction to the identification and analysis of
ethical issues that reflects both the special perspective of nursing and the
value of systematic philosophical inquiry.

A number of people have contributed to this edition. Students in our
Ethical Issues in Nursing course have provided useful suggestions and
continuing inspiration for updating and improving the book. In addition,
nurses in a number of workshops organized by hospitals, colleges of nurs-
ing, and professional organizations in various parts of the country have
helped us to identify new topics and issues. We have benefited, too, from
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discussions with several colleagues affiliated with Michigan State Univer-
sity’s Center for Ethics and the Humanities in the Life Sciences. Special
thanks are due to Howard Brody, Maureen O’Higgins, Leonard Fleck,
Kenneth Howe, Bruce L. Miller, and James Nelson,

We are also grateful to Crystal Lange, director of the Saginaw Valley
State University School of Nursing, for her critical reading of our work-in-
progress, and to Susan Ecklund, whose careful copy editing saved us from a
number of errors and infelicities, For invaluable assistance in proofreading
we are indebted to Bruce Curtis and David Benjamin. Finally, the sugges-
tions, encouragement, and accommodation of editors Jeffrey House and
Henry Krawitz at Oxford University Press were most helpful in preparing
this edition.

East Lansing, Mich. M.B.
February 1991 J.C.



Preface to the First Edition

The aim of this book is to provide practicing and student nurses with an
introduction to the identification and analysis of ethical issues that reflects
both the special perspective of nursing and the value of systematic philoso-
phical inquiry. Discussions of general and theoretical points are, wherever
possible, grounded in and illustrated by their application to specific nursing
situations. The text includes thirty actual cases, which are discussed in some
detail. In addition, Appendix D contains a set of eleven case studies for
further practice in ethical analysis and reasoning,

The book begins with an account of the nature of moral dilemmas and
outlines the philosophical skills and understanding necessary for addressing
them systematically. Next, Chapter 2 provides an introduction to basic
ethical principles and the complex relationships between ethical, legal, and
religious considerations in the nursing context. Then, through a series of ten
case studies, Chapter 3 focuses upon ethical issues involving nurses and
clients. Chapter 4 discusses complications that arise due to the unclear
nature of the relationship between nurses and physicians, In Chapter 5 we
turn to ethical dilemmas involving relationships among nurses. Finally,
Chapter 6 examines the extent to which nurses ought to be concerned with
the nature and direction of institutional and public policy,

Throughout the book our emphasis in discussing individual cases is to
illustrate the application of ethical analysis and reasoning and the impor-
tance of thinking for oneself. Where we come to conclusions on particular
points, therefore, we do not intend readers to accept them without carefully
examining our reasoning. The importance of critically analyzing the reasons
given for various positions applies to our arguments no less than to those of
others. Readers may or may not agree with our analyses of particular cases,
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but if they come to their conclusions by applying some of the methods,
principles, and distinctions that we have stressed, our purpose will have
been fulfilled. As a recent report on The Teaching of Ethics in Higher
Education put it: “The test of the teaching of ethics is not whether students
end by sharing the convictions of their teachers, but whether they have come
to those convictions by means of the use of skills that might have led in
other directions and may do so in the future” (Hastings-on-Hudson, The
Hastings Center, 1980, p. 61).

Unless otherwise noted, all cases presented in the text were obtained from
practicing nurses as part of a 1978 research study on nurses’ perceptions of
ethical dilemmas. The study was based upon one-hour, structured, tape-
recorded interviews with a sample of forty practicing baccalaureate-edu-
cated nurses in Michigan’s lower peninsula. The distribution of the principal
employment settings of the nurses who participated in the study closely
approximated the percentage distribution of all active registered nurses in
Michigan whose highest degree was in baccalaureate nursing: there were
28 hospital nurses, 5 community health nurses, 3 nursing school faculty,
2 school nurses, 1 nursing home nurse, 1 office nurse, and no private duty,
occupational health, or self-employed nurses. While the cases developed
from these interviews do not raise all possible ethical issues in nursing, they
offer a fair sampling of the ethical dilemmas that frequently recur in nursing
practice. Names and places have been changed to insure confidentiality but,
wherever possible, the nurses’ actual words have been retained.

We want to express our gratitude to the nurses who participated in this
study as well as to a number of others who helped us in preparing this book.
Isabelle K. Payne, Dean of the College of Nursing at Michigan State
University, and Suzanne Brouse, Maureen Chojnacki, Marilyn Rothert, and
Linda Beth Tiedje read the manuscript and made suggestions about the
nursing aspects. Lewis Zerby and Thomas Tomlinson, of the Department of
Philosophy, suggested helpful changes with regard to the philosophical
aspects. Linda Henlotter, a graduate assistant in the College of Nursing,
helped conduct the interviews of practicing nurses, and Stanley Werne, a
graduate assistant in the Department of Philosophy, helped compile the list
of further readings and made suggestions about the manuscript. Though
they are too numerous to mention by name, we also want to express our
thanks to students in our team-taught course in Ethics in Nursing who
helped us evaluate the clarity and relevance of the manuscript and encour-
aged us to complete it.

We are grateful, too, to Michigan State University for an M.S.U. Founda-
tion Grant, which supported the survey of nurses, and an All-University Re-
search Grant, which helped in the preparation of the manuscript. Finally,
thanks are due to three people who provided special assistance. JoAnn
Wittick, of the Medical Humanities Program, cheerfully and skillfully typed
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the manuscript. Bruce Curtis, of the Department of American Thought and
Language, made line by line stylistic improvements. And Jeffrey House, of
Oxford University Press, offered detailed criticisms and useful suggestions
which helped us strengthen some of our arguments and made certain sec-
tions clearer and more concise.

East Lansing, Mich. M.B.
January 1981 J.C.
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1

Moral Dilemmas and Ethical Inquiry

1. Moral dilemmas in nursing

Advances in medical knowledge and technology, together with social and
political changes, have raised a number of well-publicized moral dilemmas
for patients and physicians. Less well publicized, but no less important, are
the troubling conflicts of value that arise for nurses in these changing
circumstances. As an example of the sort of dilemma created by the special
role and responsibilities of nursing, consider the following case.

1.1 Withholding the prognosis

Kim Holt, a new staff nurse with more than three years of oncological
experience in another hospital, was assigned primary responsibility for Ann
Hernandez, a recent divorcée in her mid-forties who had just been diagnosed
as having cancer of the colon with metastasis involving lymph nodes, a
cancer for which there is no proven effective treatment. Ms. Holt had cared
for Mrs. Hernandez for three days preoperatively and had established good
rapport with her. Mrs. Hernandez’s being heavily sedated immediately after
surgery plus Kim Holt's being off duty the next day prevented communica-
tion between the two until the second postoperative day.

That day it soon became apparent to Ms. Holt that, while Mrs. Hernan-
dez had been informed that she had cancer, she had not been informed
about the seriousness of her condition or of her very poor prognosis. Thus,
her initial response to the patient’s inquiries about details of treatment and
when she would be able to return to work was judiciously vague. Shortly
thereafter, one of Mrs. Hernandez’s daughters approached Ms. Holt and
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urged her to assure her mother that everything was going to be all right.
Mrs. Hernandez had just gone through a long and unpleasant divorce, she
explained, and she and her sister wanted their mother spared the further
pain of learning that she was terminally ill and that no proven, effective
treatment was available.

Deeply troubled, Kim Holt discussed this situation with her head nurse,
who suggested she pursue the matter with Mrs. Hernandez's physician as
soon as possible. When she found Dr. Schaeffer at the nurses’ station, Ms.
Holt indicated that she was caring for Mrs. Hernandez and said that she
wanted to know what Mrs. Hernandez had been told about her condition so
that she might be more open and supportive with her. She also mentioned
the patient’s request for information about her treatment and prognosis and
intimated that, based on her knowledge of the patient, she thought that Mrs.
Hernandez's request was authentic and that she could handle the truth.

In response, Dr. Schaeffer, who was not Mrs. Hernandez's long-standing
physician, said that he had informed Mrs. Hernandez that she had cancer,
but, to spare her unnecessary anxiety, he had allowed her to maintain her
belief that it could be effectively treated, a belief not supported by the facts
in her case. Moreover, he added, any act of disclosure on the nurse’s part
would have to be considered inconsistent with the well-being of the patient
and inconsistent with her role as a nurse. The general tone of Dr. Schaeffer’s
response, though not hostile, was self-assured and disapproving.

Kim Holt then related this to the head nurse and sought her counsel. After
acknowledging that Dr. Schaeffer’s position presented Ms. Holt with a
serious dilemma, the head nurse advised her to comply with Dr. Schaeffer’s
directions in order to avoid a messy confrontation. If this sort of thing really
bothered Ms. Holt, the head nurse added, she would in the future do what
she could to reduce the number of times Ms. Holt was assigned to care for
one of Dr. Schaeffer’s patients.!

In this case a nurse faces a difficult moral dilemma. Strictly speaking, a
dilemma is a situation requiring a choice between what seem to be two
equally desirable or undesirable alternatives. Students sometimes find them-
selves in a dilemma when they have to choose between two highly rated,
interesting courses that are scheduled for the same time. Or one might face a
dilemma in deciding whether to go out in the rain to bring in a bicycle or to
let it become a bit more rusty: neither alternative, getting wet or the bike’s
getting rusty, is desirable, but there is no way to avoid both. These, however,
are not moral dilemmas. In a moral dilemma, each alternative course of
action can be justified by fundamental moral rules or principles. The nurse
who believes that she is duty-bound both to preserve life and to reduce
suffering may be confronted with a dilemma when preserving life involves
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prolonging suffering or when suffering cannot be reduced without increas-
ing the likelihood of shortening life. Choosing either seems to violate an
ethical principle, yet the choice must be made.

The moral dilemma in “Withholding the prognosis” centers on the choice
Kim Holt must make between responding in a supportive but nonetheless
truthful way to Mrs. Hernandez’s questions about her condition or continu-
ing to deflect these questions and assuring her that there is nothing to worry
about. On the face of it, each course of action could be grounded on
fundamental principles.

A truthful response could be defended by appealing to Mrs. Hernandez’s
right, as a competent adult, to an honest answer to her questions. This right, it
may be argued, is based on the right to self-determination, which is itself based
on the respect owed to all persons by virtue of their capacity for choice and
reflection. The violation of this right would therefore constitute a significant
assault on Mrs. Hernandez’s freedom and dignity as a person. Moreover, Kim
Holt could also maintain that her participation in the deception seriously
compromises the integrity of the relationship between her and the patient,
thus diminishing her personhood as well as Mrs. Hernandez’s.

On the other hand, acting in accord with the wishes of the family and the
physician could also be supported by an appeal to moral principle. Mrs.
Hernandezs daughters argue that deception is necessary to spare their
mother further pain, and Dr. Schaeffer says that he wants to spare Mrs,
Hernandez unnecessary anxiety. The reduction of pain and suffering is not
only a general moral imperative; it has long been a cornerstone of both
medical and nursing morality. Perhaps this is what Dr. Schaeffer had in
mind when he said that any act of disclosure on Ms. Holt’s part would be
inconsistent with her role as a nurse. This, too, can be construed as a moral
appeal if we assume that Ms. Holt has some sort of moral obligation to the
profession and the hospital, as well as to the patient, to act in accord with
the special role she has voluntarily assumed.

How, then, should the nurse resolve the dilemma? Perhaps her initial
inclination to answer the patient’s questions truthfully can no longer be
defended. After all, can she disregard the wishes of both the family and the
physician? They seem as concerned with the patient’s well-being as she is. If
she still has some reservations, perhaps the wise thing to do is to take the
head nurse’s advice and try to avoid such situations in the future, but to go
along in this instance. But what if she is right, after all, and they, though well
intentioned, are wrong? If so, wouldn’t it be either immoral or cowardly of a
nurse not to fulfill her moral obligation to Mrs. Hernandez?

‘What can Kim Holt appeal to in making her decision? Many people think
that codes of medical or nursing ethics should be able to resolve such
problems. In the next section we will see to what extent this is so.
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2. Ethical codes: uses and limitations

Codes of professional ethics are often a mixture of creeds and command-
ments. As creeds, they affirm professional regard for high ideals of conduct
and personally commit members of the profession to honor them, thus
constituting a sort of oath of professional office. The opening sentence of
the 1973 Code for Nurses of the International Council of Nurses (Appendix
A) states that “the fundamental responsibility of the nurse is fourfold: to
promote health, to prevent illness, to restore health and to alleviate suffer-
ing.” This is a statement of creed. As commandments, codes of professional
ethics provide a set of prescriptions designed to regulate conduct in more
specific situations. For example, the same International Council of Nurses
(ICN) Code states that “the nurse holds in confidence personal information
and uses judgment in sharing this information.”

As creeds, codes of nursing ethics provide a valuable reminder of the
special responsibilities incumbent upon those who tend the sick. Nurses
often deal with people who, because of their illness or injury, are especially
vulnerable and must depend upon the professional’s special knowledge and
skills. Hence, it is important that the nursing profession formulate and
adhere to high ideals of conduct in order to assure the public that individual
nurses will not exploit their advantaged position.

As sets of commandments, codes of professional ethics have two principal
functions. First, they provide an enforceable standard of minimally decent
conduct that allows the profession to discipline those who clearly fall below
the minimal standard. For example, in 1978 the New Yorker reported that
some nurses were being paid by antiabortion groups for the names of
women who had had abortions. Members of these groups then proceeded to
harass the women with abusive phone calls when they returned home from
the hospital.2 Such conduct on the part of the nurses, regardless of the
strength or correctness of their views on abortion, clearly violates both the
provision of the Code stating that “the nurse holds in confidence personal
information and uses judgment in sharing this information” and Point 2 of
the 1976 American Nurses’ Association (ANA) Code for Nurses (Appendix
B), which holds that “the nurse safeguards the client’s right to privacy by
judiciously protecting information of a confidential nature.”

A second function of the commandments in codes of professional ethics is
to indicate in general terms some of the ethical considerations professionals
must take into account in deciding on conduct. Thus, as indicated above,
privacy and confidentiality are important considerations. So too are main-
taining one’s own professional competence and safeguarding patients from
the incompetent, unethical, or illegal practice of others.

It is a mistake to think that all a conscientious nurse needs in order to deal
with the moral dilemmas that arise in nursing is an adequate code of ethics
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coupled with a healthy measure of common sense. To demonstrate the
limitations of ethical codes we need only to try to resolve Kim Holt’s moral
dilemma in “Withholding the prognosis” by appealing to the ICN Code and
the American Nurses’ Association Code.

Parts of the ICN Code for Nurses can be cited to support each alternative
in Kim Holt's dilemma. For example, a decision to respond honestly to Mrs.
Hernandez’s questions can be based on the provisions of the Code which
hold that “inherent in nursing is respect for ... dignity”; “the nurse’s
primary responsibility is to those people who require nursing care”; “the
nurse, in providing care, promotes an environment in which the values,
customs and spiritual beliefs of the individual are respected”; and “the nurse
carries personal responsibility for nursing practice . . .” Thus, it could be
argued that the Code requires Kim Holt to be truthful with Mrs. Hernandez
in order to respect the patient’s dignity, beliefs, and values, and because her
primary responsibility is to the patient and not to the patient’s daughters or
to the physician. Moreover, because Ms. Holt carries personal responsibility
for what she does, she, and not the head nurse or the doctor, must make the
final decision.

On the other hand, one can also cite provisions of the ICN Code to
support the opposing position. For example, the Code also states that one of
the “fundamental responsibilities” of the nurse is “to alleviate suffering”,
“the nurse holds in confidence personal information and uses judgment in
sharing this information”; and “the nurse sustains a cooperative relationship
with co-workers in nursing and other fields.” It could, therefore, be argued
that the Code requires that Kim Holt not inform Mrs. Hernandez of the
nature and seriousness of her condition, since this would create needless
suffering, exhibit poor judgment in sharing confidential information, and
seriously strain the cooperative relationship she is supposed to sustain with
the physician.

To interpret this Code in a way that supports one or the other of Kim
Holt’s choices would be controversial and would require a considerable
amount of supporting argument. Moreover, the usefulness of the Code as a
straightforward guide to the resolution of moral dilemmas is significantly
diminished by the need for such interpretations.

The source of the difficulty is not so much this particular code but the
very idea of attempting to codify, in a simple yet consistent and comprehen-
sive way, all of the precepts one needs to resolve dilemmas in a field as
morally complex as nursing. Any such attempt will be caught on one of the
horns of a difficult dilemma. If the code is to be simple, comprehensive, and
acceptable to all nurses, it will be so abstract and general that it cannot,
without significant interpretation, be applied to many specific problems.
Such codes may gain widespread acceptance before their use in actual
situations, but only because their vagueness allows people holding opposing



8 ETHICS IN NURSING

views to mask their differences by silently interpreting the code in accord
with their favored position on various issues. When the code is then ap-
pealed to in dilemmas like that facing Kim Holt, the hitherto submerged
differences in interpretation rise to the surface and those who are engaged in
the dispute must go beyond the code itself in order to resolve them. If, on
the other hand, one tries to draft a very specific code aimed at anticipating
all of the moral problems that can arise, one encounters three significant
problems. First, the code will not be able to avoid controversial precepts and
hence will be unlikely to win widespread acceptance. Second, it will proba-
bly fill many thick volumes, and thus lose the advantages of brevity and
simplicity. And third, no matter how detailed it is, such a code will always
be incomplete if its aim is to give unambiguous guidance in all possible
situations. Therefore, neither a brief, simple code nor a long, detailed one
will both offer clear guidance and attain widespread acceptance.

Before accepting this argument about the limitations of codes of profes-
sional ethics, let us briefly examine the 1976 ANA Code for Nurses. As the
editors of the Encyclopedia of Bioethics have pointed out, this eleven-point
Code, together with the interspersed Interpretive Statements that go with it,
is distinctive among codes of ethics because

(1) it identifies the values and beliefs which undergird the ethical standards; (2) it
shows a remarkable breadth of social and professional concerns; (3) it manifests an
awareness of the ethical implications of shifting professional roles and of the com-
plexity of modern health care; and (4) it goes beyond prescriptive statements regard-
ing personal and professional conduct by advocating a sense of accountability to the
client.3

Unlike the ICN Code, the ANA Code, together with the set of Interpretive
Statements issued in 1985,4 seems to provide clear guidance to a nurse in
Kim Holt’s position. Section 1.1 of the Interpretive Statements, “Respect for
Human Dignity,” says that “truth telling and the process of reaching in-
formed choice underlie the exercise of self-determination, which is basic to
respect for persons. Clients should be as fully involved as possible in the
planning and implementation of their own health care.” Additional sen-
tences along these lines seem to support a decision to inform Mrs. Hernan-
dez of her prognosis, and there is little in the remainder of the Code or
Interpretive Statements that would appear to neutralize this directive.

But a significant problem remains unresolved. Although the Code may
provide unambiguous guidance to Kim Holt, what it directs her to do runs
contrary to the inclinations of both Dr. Schaeffer and Mrs. Hernandez’s
daughters. They, too, are motivated by ethical considerations. Why, there-
fore, should they now alter their positions? The ANA Code is not their code.
They are not nurses and are not bound by it. Why, then, should they agree
that certain provisions of a nursing code should settle the matter?
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If Kim Holt is unable to do more in this situation than simply recite the
relevant sections of her professional code of ethics, she will make little
headway in bringing the issue to a satisfactory resolution. She must also be
able to set out the reasoning or arguments underlying these provisions. And
they are not part of the Code itself; all that can be found in the Code are the
conclusions of those who had a hand in drafting it. Furthermore, as Robert
M. Veatch has cogently argued, neither nurses nor doctors can reasonably
expect a code of ethics drafted by members of their respective professions to
be the last word on ethical issues in health care. Most of these issues involve
and affect patients, their families, and the public as well as doctors and
nurses. And it is hard to see why patients and families should feel themselves
bound, ethically, to courses of action devised solely by health professionals.
“An ethic that professionals base on their own consensus of what their role
entails has no ethical force,” Veatch writes, “at least with nonprofessionals.
It is doubtful such a standard can be called an ethic at all.”’ Ethical
disagreements in nursing often involve parties who have no special obliga-
tion to uphold the rules or ideals of nursing. And the ANA Code has no
purchase on doctors, or patients and their families if their views run con-
trary to those embedded in the Code.

We might also note that, although the ANA Code provides reasonably
direct guidance in the case under consideration, it will, in other instances, offer
conflicting directives. Consider, for example, a mentally competent, adult,
lifelong Jehovah’s Witness who refuses a lifesaving blood transfusion, With
the transfusion he will be able to lead a comparatively healthy, normal life;
without it he will die. Exercising his right to autonomy, he elects the latter. A
nurse who turns to the following paragraph in Interpretive Statement 1.1 of
the ANA Code for guidance will, we believe, not have her doubts resolved:

The fundamental principle of nursing practice is respect for the inherent dignity and
worth of every client. Nurses are morally obligated to respect human existence and
the individuality of all persons who are the recipients of nursing actions. Nurses
therefore must take all reasonable means to protect and preserve human life when
there is hope of recovery or reasonable hope of benefit from lifesaving treatment.

To respect the “dignity” and “individuality” of the client in the above
example seems to require that his autonomous refusal be honored. But to
“preserve human life when there is hope of recovery or reasonable hope of
benefit from lifesaving treatment” seems to require that his refusal be
overridden. Which should it be? The Code reminds us of relevant values but
gives us little indication of how to resolve conflicts of values, which are the
very stuff of moral dilemmas.

Our aim has not been to denigrate the ANA Code and its most recent set
of Interpretive Statements—indeed, as codes of professional ethics go, it is
among the best—but rather to demonstrate the limitations of any code of
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professional ethics as a resource for resolving difficult moral dilemmas in
health care. That any code will be limited in this way can be explained in
part by an examination of the most basic question of philosophical ethics.

3. The fundamental question of morality

Ethics, understood here as a discipline whose roots go back to Socrates, is
an attempt to formulate and justify systematic responses to the following
question: What, all things considered, ought to be done in a given situation?
It is the unrestricted frame of reference indicated by the phrase “all things
considered™ that limits the usefulness of ethical codes and makes ethics such
a difficult subject.

Many questions about what a person ought to do raise no ethical ques-
tions because they are limited to a certain context where a definite frame-
work establishes various rules and roles that provide unambiguous direc-
tion. Thus, suppose that a person is playing checkers. At various points in
the game she may ask herself, What should I do? Assuming that the
question is bounded by the rules of the game and motivated by a desire to
win, it is not an ethical one. The answer will be determined solely by appeal
to the rules and strategies of checkers. Similar questions that arise within
various clearly defined occupational or familial roles may be answered in
the same way. But now suppose that we expand the account of the circum-
stances of our checker-player to include that her opponent is her five-year-
old son, who is just learning the game. Here the question of what move she
ought to make in a given situation is more complex. Of course, if she wants
to disregard the fact that her opponent is a beginner and her child, she may
proceed as before. But if she considers that her opponent is her son and that
he is just learning the game, she will want to play with much less competitive
vigor than if he were someone like herself. Her task here is a ticklish one.
Because she presumably wants to help develop her son’s skills and know!-
edge without crushing his spirit, she must play reasonably well (otherwise he
would never learn to play well himself) but not too well (otherwise his
confidence would be dealt a severe blow). So, as this simple example shows,
determining what one ought to do, all things considered, is more complex
than determining what one ought to do within a more narrowly circum-
scribed frame of reference. And as with the combined roles of checker-
player and parent, so too there can be tension between what one ought to do
as employee, citizen, parent, spouse, and so forth, when these roles overlap.

Consider, for example, a driver who approaches an intersection at 3:00
A.M. as he is taking his pregnant wife, whose labor has begun, to the
hospital. The light is red and there are no other cars in sight. Should he wait
until the light turns green or proceed through the intersection? As a law-
abiding citizen he has a duty to wait, but as a husband taking his wife to the
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hospital, it could be argued, he has a duty, after checking for traffic, to
continue. Thus, the question arises as to what, all things considered, he
ought to do. And this moral question requires that the framework of inquiry
go beyond a simple appeal to the ordinary requirements of drivers and
husbands, respectively.

Ethical issues about whether one ought or ought not to do something
arise, then, when a question cannot be answered by appeal to the special or
restricted considerations governing simple, clearly defined, and justifiable
roles or practices. Here one must enlarge the frame of reference and identify
and critically examine all the relevant considerations. It is this matter of a
completely unrestricted frame of reference that makes ethical inquiry so
difficult. The range and complexity of relevant factual and value-laden
considerations often outstrip our intitial capacity to comprehend and evalu-
ate them. This is especially true of problems that arise within the medical
and nursing context. The problems are more difficult now than ever before
partly because the complexities of modern medicine have required the
development of health care “teams” made up of different sorts of profession-
als whose respective roles cannot always be precisely defined. Given the
complexity of the clinical encounter and the nature of ethics (with its
completely unrestricted frame of reference), no simple code—together with
common sense—can relieve the thoughtful health professional of the diffi-
cult and demanding task of ethical inquiry. The reflective nurse cannot put
her moral course on “automatic pilot.”

4. Ethical inquiry

Even if a widely accepted code of ethics could provide unambiguous solu-
tions to moral dilemmas in nursing, we would want to know whether these
were the best or most nearly correct solutions and if this were the best code.
To answer these questions, we would have to rely on conventional ethical
analysis. This same sort of analysis must be applied directly to the dilemmas
that resist a codified solution. The first step in this analysis is to identify
ethical or other value-laden issues in nursing in a particular case, and to
distinguish them from purely technical or empirical concerns, Next, we use
various skills of ethical analysis and reasoning in an attempt to reach a well-
grounded solution. At various points in this process, we may also have to
consider the nature and limits of ethical knowledge as well as the nature and
justification of basic ethical principles.

A. Identification of ethical issues

Health care professionals who are unaware of the value-laden elements of
their practice may, in the name of technical expertise, impose their (often
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unexamined) personal values on others without adequate justification. Once
it is recognized, however, that a particular question is not solely—or even
mainly—a function of medical or nursing expertise, the health care profes-
sional can then try to determine who can best answer it and what, all things
considered, seems to be the best-grounded solution or range of solutions.

Thus, a decision to withhold the truth cannot, like a decision to intubate,
be justified by a physician’s appeal to medical expertise. If a nurse and a
physician disagree over whether a patient should be intubated, surely the
presumption must be that the physician, by virtue of his or her more
extensive training and knowledge, is correct. But, as Roland R. Yarling has
argued:

Because the question is nonmedical in nature, if there is a disagreement between a
nurse and a physician about whether a terminal patient who requests the informa-
tion should be told of his diagnosis and prognosis, the matter of whose opinion
should prevail is not clear as it is in the situation where intubation is the question,
There, because judgment is nonmedical, the medical expertise of the physician does
not give his opinion an extraordinary value. The question whether to inform the
terminal patient of his conditon is essentially a moral one, and decision on that
question is a moral, rather than a medical, decision. This being so, neither the
physician, as a physician, nor the nurse, as nurse, may claim a privileged position
with respect to making that judgment.§

Once an issue is identified as basically a moral or value-laden one, those
who address it should employ ethical analysis and reasoning to try to reach
a well-grounded, mutually satisfactory solution.

B. Ethical analysis and reasoning

Critical reflection and inquiry in ethics involve the complex interplay of a
variety of human faculties, ranging from empathy and moral imagination on
the one hand to analytic precision and careful reasoning on the other.
Among the more cognitive skills one employs in thinking an ethical issue
through are the following:

1. Determining and obtaining relevant factual information. Although
genuine moral dilemmas cannot be resolved simply by an appeal to or
understanding of “the facts,” certain factual matters will always be relevant
to ethical inquiry. If we must reach beyond the facts in attempting to resolve
a moral dilemma, we must also guard against reaching without them. Thus,
for example, in “Withholding the prognosis,” it is important that Kim Holt
be very clear about such things as Mrs. Hernandez’s prognosis, the authen-
ticity of her request for information, and various other psychosocial and
biomedical data.
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Although our account of ethical analysis and reasoning begins with
determining the facts, we do not want to give the impression that this can be
completed at the outset. Often we cannot determine what counts as relevant
factual information until we are well into an analysis. As we clarify con-
cepts, construct and evaluate arguments, anticipate and respond to objec-
tions, identify relevant ethical principles, and so on, certain factual consider-
ations that we initially thought to be relevant may come to seem less so, and
we may perceive a need to obtain other information that, at the outset,
seemed less important. In short, what counts as a relevant fact is dynami-
cally related to the other elements of ethical analysis and reasoning. We list
the determination of factual information first because it is often a good way
to begin. But the list is not strictly serial; the skills of ethical reasoning are
dynamically related, and we will often revise our understanding of an ethical
issue and the relevant facts as we employ first one skill and then another.

2. Aiming at conceptual clarity and drawing relevant distinctions. The
complexity of ethical inquiry often requires careful conceptual analysis and
the recognition of important distinctions. For example, many controversies
in health care involve conflicting claims of rights. These include the “right to
life,” the “right to die,” “patients’ rights,” “society’s rights,” the “right to
one’s own body,” the “right to health care,” and numerous other “rights,” all
of which are often invoked to support one or another resolution of a moral
dilemma. But what, exactly, is a “right”? What, we may ask, does it mean to
say that people have a “right to life”? Does it mean that it is wrong, under
any circumstances (e.g., capital punishment, war, or self-defense) to kill
people? Or that killing is wrong only when it is “unjust” (and how, exactly,
do we determine whether a particular killing is “unjust™)? In addition, does
the “right to life” require that people also be given whatever is necessary to
sustain their lives (even if doing so requires enormous expenditures and
forces significant reductions in other areas such as education, housing, and
treatment for illness and injuries which are not life-threatening)? A satisfac-
tory analysis of the concept of a “right” and of the various “rights” in and to
health care (including the “right to life™) is necessary if appeals to “rights”
are to play any but a rhetorical role in the resolution of moral dilemmas in
medicine and nursing. The same is true of such concepts as “health,”
“disease,” “advocate,” “death with dignity,” “sanctity of life,” “euthanasia,”
“benefit,” and “mental illness.” One of the reasons ethical debates often
become fruitless and frustrating is that the participants fail to clarify ade-
quately what they are talking about.

The result of a careful conceptual analysis is often the recognition of one
or more distinctions that had not previously been explicitly recognized.
Drawing an important distinction in ethical inquiry can be likened to using

M ¢
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fine instruments in surgery. The surgeon needs very fine instruments to cut
or suture one particular part of the body while leaving others untouched.
Neither a woodsman’s axe nor a kitchen knife is suited for surgical incisons
because each is too crude or blunt and will cut far more than should be cut.
So too, in ethical inquiry, one needs fine tools to outline a defensible
position on one particular issue without thereby being committed, less
defensibly, to the same position on a different kind of issue. It is one thing,
for example, to argue for allowing conscious, competent, adult Jehovah'’s
Witnesses to refuse livesaving blood transfusions for themselves and quite
another to allow them to do so for their minor children. Our tools here are
words; fine linguistic distinctions, like fine surgical instruments, make pos-
sible more precise analysis of complex questions.

As an example of conceptual analysis and drawing relevant distinctions,
let us briefly examine the notion of a “medical decision.” Patients and
physicians often invoke the notion of a “medical decision” to justify the
physician’s authority to make one or another decision in the course of
treatment. Many people, for example, might be inclined to support Dr.
Schaeffer’s decision to withhold Mrs. Hernandez’s prognosis from her be-
cause it is a “medical decision” and he, after all, is the doctor. On these
grounds, Kim Holt would be overstepping the bounds of her authority by
even suggesting a truthful response to Mrs. Hernandez’s request for infor-
mation. But this line of argument reveals some confusion about the concept
of “medical decision.”

There are two critically different senses in which something may be a
“medical decision.” In the first, a medical decision is one that is based
directly on medical knowledge or expertise. Such decisions are a function of
a physician’s special training. Let us call such decisions “medical decisions in
the technical sense” and identify this use of the term “medical decision” with
the subscript “z.” Examples of medical decisions; are decisions about the
medical diagnosis and prognosis of a particular illness, the correct dosage of
various medications, and how best to perform a certain surgical procedure
in a given case.

The term “medical decision” can also be used to refer to any decision
made in the medical context. Such decisions, however, are not always a
function of medical knowledge or expertise, though they may be informed
by them. They will often turn on questions of value, and, as noted above, the
physician’s technical expertise does not make him or her an expert on
conflicts of value. Let us call such decisions “medical decisions in the
contextual sense” and identify this use of the term “medical decisions” with
the subscript “c.” Decisions in health care that are largely a matter of
resolving a conflict of values or of other factors that are not exclusively
medical will thus be called medical decisions.. These include decisions about
whether a patient should be informed of the diagnosis and prognosis of a
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certain illness; whether the costs, inconvenience, or risks of a certain medi-
cation are outweighed by the benefits; and whether, all things considered, a
patient should undergo a certain surgical procedure. Having made this
distinction, we can say that not all medical decisions. are medical decisions;.

The decision about disclosing Mrs. Hernandez’s prognosis is a medical
decision in the contextual sense. The controversy turns largely on a conflict
of values and not on matters of medical expertise. To attempt to cut off
ethical inquiry by an appeal to the decision’s medical nature is to fail to
appreciate the distinction between medical decisions, and medical deci-
sions.. Although this does not show that Kim Holt’s inclination to disclose
the prognosis to Mrs. Hernandez is correct, it does show that she is not, in
pursuing the question, mounting any sort of challenge to Dr. Schaeffer’s
expertise as a physician. She might be on considerably weaker ground,
however, had Dr. Schaeffer been Mrs. Hernandez’s long-standing physi-
cian.

3. Constructing and evaluating arguments. We use the word argument in
the logician’s sense, in which an argument is a set of reasons, or premises,
together with a claim, or conclusion, which they are intended to support.
Having identified an ethical issue, we must not only conduct factual and
conceptual investigations, we must also construct and evaluate arguments
for and against various positions.

In so doing, we search out reasons for or against a certain position and
critically determine the extent to which the reasons, as premises, constitute
good grounds for accepting the conclusion. In the case of “Withholding the
prognosis,” for example, Dr. Schaeffer suggests an argument for his deci-
sion to withhold the prognosis from Mrs. Hernandez. The argument, when
spelled out, might have two premises, one of which is assumed to be true,
although it is not explicitly stated:

1. Telling Mrs. Hernandez the truth will cause her unnecesary anxiety.
(This is the stated premise.)

2. One ought to spare patients unnecessary anxiety. (This premise seems to
be assumed, but is not stated.)

If Kim Holt is still inclined to question Dr. Schaeffer’s conclusions, she will
have to show exactly where and why these reasons fail to support the
conclusion that Mrs. Hernandez should not be told the truth.

An argument must meet two principal conditions if its premises are to be
regarded as good grounds for accepting the truth of the conclusion. The first
has to do with the argument’s validity. “Validity,” as used in logic, is a
technical term referring to the logical connection between an argument’s
premises and conclusion. An argument is valid if the assumption that its
premises are true gives us very good grounds for supposing that its conclu-
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sion is true. Validity, then, has to do not with the actual truth or falsity of
the premises but rather with the logical connection between the premises
and the conclusion if we suppose that the premises are true. Thus, for
example, both of the following arguments are equally valid, even though the
first premise of B is false:

A. 1. All doctors are human.

2. All humans are fallible.

3. Therefore, all doctors are fallible.
B. All nurses are women.

All women are fallible,
Therefore, all nurses are fallible.

W

Although both A4 and B are, strictly speaking, valid arguments, B shows
that there is more to an argument’s providing good grounds for accepting its
conclusion than its being valid. The premises of a good argument would not
only provide support for the conclusion if they were true, but they must also
in fact be true. A valid argument whose premises are true is called a sound
argument. Both arguments A and B are valid, but only 4 is sound. An
argument whose premises provide good grounds for accepting its conclusion
will be sound as well as valid.

Let us now examine the argument we have attributed to Dr. Schaeffer for
its validity and soundness. First, the argument seems valid. If the premises
are true, then the conclusion will be true. But are the premises true? Is the
argument sound? It seems to us that the argument we have attributed to Dr.
Schaeffer, though valid, is of questionable soundness.

One can initially challenge both premises of Dr. Schaeffer’s argument.
The first premise, at the very least, needs further support. Factual support is
needed to show that telling the truth would cause Mrs. Hernandez more
anxiety than the anxiety she now appears to be experiencing because of her
uncertainty and, perhaps, her perception that her physician, family, and
nurse are being less than forthright in responding to her queries. Here, of
course, questions also arise as to which of the parties—Dr. Schaeffer, Mrs.
Hernandez’s daughters, or Kim Holt-—is most qualified and in the best
position to make this judgment. Furthermore, even if she were to experience
more anxiety by being told of her prognosis, it still has to be shown that this
is unnecessary anxiety. Perhaps, when looking at the larger scheme of
things, it could be argued that this anxiety, though regrettable, is, all things
considered, unavoidable if certain other important values are to be acknowl-
edged (such as her freedom to make certain plans or decisions about how
she wants to spend the remainder of her life). Thus, we need an analysis of
the concept of “unnecessary anxiety” and an indication of the criteria to be
used in determining whether a certain amount of anxiety is “unnecessary.”
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The same applies to the second (implied) premise, that “one ought to
spare patients unnecesary anxiety.” Like premise (1), this rule requires a
careful analysis of what can be considered unnecessary anxiety. Given the
rule’s scope, any such analysis will be deeply immersed in value-laden
considerations and may, if pursued thoroughly enough, involve an appeal to
one's most basic beliefs about the nature and meaning of human existence.
And since people’s views of the nature and meaning of human existence are
not uniform, it is presumptuous to think that the second premise is both
clear enough to guide conduct and so well accepted that it needs no support-
ing argument itself. Insofar as it is clear enough to guide conduct in all
relevant cases, it will lack widespread acceptance; insofar as it is widely
accepted, it will probably be only vaguely understood and will need to be
tempered by successive applications to a variety of complex cases.

Our reconstruction and evaluation of Dr. Schaeffer’s argument have shown
that it cannot, at this point, be accepted as sound. We have not, however,
shown that his conclusion is false—only that the argument he appears to have
in mind does not, in its present form, support his conclusion. It is still open to
him to reformulate the argument so that the premises do, in fact, provide good
grounds for accepting the conclusion. On the other hand, those who want to
show not only that his argument is weak but also that his conclusion is false
must now attempt to construct a sound argument whose conclusion is some-
thing like: One ought to tell Mrs, Hernandez the truth. A more thorough
examination of the sorts of arguments that might be given in this case will be
found in the section entitled “Deception” in Chapter 3.

We have, in this brief illustration, only scratched the surface of what is
involved in constructing and evaluating arguments. Readers who want to
develop their skills in this all-important activity are advised to work their
way through one or more of the books listed under “Philosophical Analysis
and Reasoning” in the Suggestions for Further Reading at the end of this
book. Another alternative, for students, is an introductory course in logic.

4. Developing a systematic framework. Efforts to construct and evaluate
particular arguments should draw upon and be incorporated into a develop-
ing, systematic, ethical framework. The development of such a framework is
important for two reasons. First, it provides a common ground for resolving
moral disagreements. Insofar as we share a systematic framework, made up
of principles, rules, distinctions, standards of justification, and so on we will
then be able to use it to settle certain disputes. And even in those cases—so
frequent in modern health care—in which such a framework gives no direct
guidance, it can at least provide a common background and starting point
for the development of satisfactory resolutions.

Second, the development of a systematic ethical framework is of personal
as well as interpersonal value. One of the qualities most of us admire in
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others and try to cultivate in ourselves is personal integrity, A person of
integrity, in this sense, is one whose responses to various matters are not
capricious or arbitrary, but principled. Such a person attempts to respond
to new situations, as far as possible, in ways that are consistent with
justifiable responses to past situations. This principled continuity of conduct
is part of his or her identity as a person, and the degree to which he or she is
able to integrate responses to various situations determines the extent of his
or her integrity and identity as a particular person. Thus, so far as a person
wants to maintain a unitary sense of identity and an accompanying sense of
personal integrity and reliability, he or she will want to adopt a systematic
framework for analyzing and responding to ethical issues.

Given the open-ended nature of the fundamental question of morality
(“What, all things considered, ought to be done?”) and the complexity of
our rapidly changing world (with the special difficulties created by the high
stakes, personal intimacy, and enlarged range of possibilities that character-
ize moral dilemmas in the medical context), the development and mainte-
nance of a personal and interpersonal ethical framework requires continual
attention. As an ethical framework is repeatedly applied, tested, refined, and
revised, its adequacy is gauged by the extent to which it is consistent,
coherent, and comprehensive.

An ethical framework is consistent to the extent that its particular judg-
ments, rules, and principles are logically compatible and do not contradict
one another. A particularly bald example of inconsistency in an ethical
framework appears in a widely reprinted article, “Moral and Ethical Dilem-
mas in the Special-Care Nursery.”” In discussing the reluctance of special-
ists in newborn intensive care to deal with issues having to do with conflict
between parents and physicians over discontinuing treatment, the authors
write: “Some physicians recognize that the wishes of the families went
against their own, but they were resolute [about continuing treatment].
They commonly agreed that if they were the parents of very defective
children, withholding treatment would be most desirable for them. How-
ever, they argued aggressive management was indicated for others” (p. 892).
Unless these physicians can justifiably demonstrate a morally relevant differ-
ence between themselves as parents and the parents of their patients, their
ethical frameworks are inconsistent. Other things being equal, if aggressive
management is indicated for others, it is indicated for oneself; if withholding
treatment is desirable for oneself as a parent, why is it not desirable for other
parents?

An ethical system is coherent insofar as its individual judgments, rules,
and principles are mutually supportive. The elements of a coherent frame-
work “hang together” so that it provides a systematic basis for addressing
unprecedented dilemmas. Controversy over the use of new life-prolonging
medical technology, for example, might be more readily resolved by appeal
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to a set of rules and principles that are themselves related to widely accepted
judgments about prolonging life in less controversial contexts.

It is often tempting to obtain both consistency and coherence for an
ethical framework by restricting its domain or comprehensiveness. If consis-
tency has to do with logical compatibility and coherence with mutual
support, both will be easier to achieve and maintain within a restricted
frame of reference. But to do so would be to retreat from one of the aims of
systematic ethical inquiry: the development of a comprehensive framework
that will provide guidance in a large number of contexts of moral choice.
Other things being equal, then, the wider the range of situations in which a
framework is able to provide systematic (i.e., consistent and coherent)
guidance, the better the framework is,

Although consistency, coherence, and comprehensiveness are equally im-
portant criteria for the adequacy of an ethical framework, people sometimes
overemphasize one at the expense of the others. They may, for instance,
place a high value on consistency and coherence at the expense of compre-
hensiveness. Issues that either create conflicts among values or cannot
neatly be integrated into the core of their value system are simply dis-
regarded. It is thus that many in health care are tempted to ignore social,
political, and economic considerations that would, if acknowledged, strain
their framework’s consistency and coherence. But the gain is illusory. Since
the social, political, and economic dimensions of health care create new
ethical dilemmas as well as aggravate more conventional ones, they cannot
be ignored. Any ethical framework that cannot or does not address them is,
to that extent, insufficiently comprehensive.

5. Anticipating and responding to objections. No matter how careful our
ethical analysis has been, it is always possible that our reasoning was
defective, that we overlooked some important factor, or that new social or
biomedical developments have undermined some of our basic assumptions,
We must therefore be concerned not only with critically evaluating the
positions of others, but also with anticipating and responding to possible
objections to our own position and arguments. As John Stuart Mill argues
in his celebrated essay On Liberty:

He who knows only his own side of the case knows little of that. His reasons may be
good, and no one may have been able to refute them. But if he is equally unable to
refute the reasons on the opposite side, if he does not so much as know what they
are, he has no ground for preferring either opinion. . . . Ninety-nine in a hundred of
what are called educated men are in this condition, even of those who can argue
fluently for their opinions. Their conclusion may be true, but it might be false for
anything they know; they have never thrown themselves into a mental position of
those who think differently from them, and considered what such persons may have
to say; and, consequently, they do not, in any proper sense of the word, know the



20 ETHICS IN NURSING

doctrine which they themselves profess. . . . So essential is this discipline to a real
understanding of moral and human subjects that, if opponents of all-important
truths do not exist, it is indispensable to imagine them and supply them with the
strongest arguments which the most skillful devil’s advocate can conjure up.?

C. Ethical principles and knowledge

In addition to skills in ethical analysis and reasoning, ethical inquiry often
requires an understanding of the nature and justification of basic ethical
principles, the status of knowledge in ethics, and the relationships among
ethics, law, and religion. These very complex topics will be examined in the
next chapter, What follows is simply a brief introduction to each area in
order to complete our overview of ethical inquiry.

1. Basic ethical principles. Suppose Kim Holt and Dr. Schaeffer agree,
after some discussion, that the question of whether to tell Mrs. Hernandez
the truth is a moral and not a purely medical matter. Suppose, too, that they
agree on the facts (including the prediction that the longer Mrs, Hernandez
remains ignorant of the true state of affairs, the happier she will be—in the
ordinary sense of “happy”), and that they are using words in the same way.
In these circumstances it is still possible for Ms. Holt and Dr. Schaeffer to
disagree, if, for example, the principle of utility is the foundation of his
ethical framework while she espouses some version of the Kantian notion of
respect for personal autonomy and dignity as the basic principle of ethics.

Appealing to the utilitarian imperative to maximize the general happi-
ness, Dr. Schaeffer may reason that not informing Mrs. Hernandez will, on
balance, bring about more happiness than unhappiness and that therefore
she should not be informed about her condition. Ms. Holt, on the other
hand, may argue that preserving a person’s autonomy and dignity is more
important from a moral point of view than maximizing his or her happiness.
Since withholding the truth both restricts Mrs. Hernandez’s autonomy and
violates her dignity as a self-determining person, Ms. Holt would argue that
the patient ought to be told the truth even if this limits her happiness. If the
disagreement between Ms. Holt and Dr. Schaeffer takes this form, there is
no way to resolve it apart from examining the nature and justification of the
principle of utility and the principle of respect for persons and attempting to
determine which principle is most basic in cases in which they give conflict-
ing direction.

2. Knowledge in ethics. How do we determine whether one or another
ethical decision or principle is better grounded than the others? Can we
know that some position or framework is better than its rivals, or are such
choices ultimately matters of personal opinion or individual taste? To
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answer these questions, we must say something about the extent to which
ethics is a cognitive discipline. Many people believe there is no such thing as
knowledge in ethics, and thus no way to know that one decision or principle
is better than the others. Moral judgments and principles, they maintain, are
at bottom “merely subjective” and nothing more than expressions of per-
sonal preference or taste. If this were true, our efforts to use reason,
evidence, and argument to resolve moral dilemmas and disagreements
would be of limited value. So it is vital to show the extent to which ethics
can be regarded as a cognitive discipline and exactly what it means to have
knowledge in ethics (see Chapter 2).

3. Ethics, law, and religion. Legal and religious considerations may be
relevant in various ways to the resolution of moral dilemmas. But how are
they relevant and how much weight are they to be given in various contexts?
To what extent, for example, can Kim Holt, Mrs. Hernandez’s daughters, or
Dr. Schaeffer appeal to the law to support their respective positions? If
something is illegal, is it also necessarily unethical? And if something is not
illegal, does it follow that it is morally permissible? Some understanding of
the relationships between legal and ethical considerations is necessary for
ethical inquiry.

So too is an understanding of the relationships between religious and
ethical considerations. For we may ask to what extent, if any, are ethical
claims grounded upon, and inseparable from, religious ones? And to what
extent must an acceptable ethical framework allow for decisions based on
appeals to religious conviction?

5. Ethical autonomy and institutional-hierarchical constraints

Generally speaking, individuals are autonomous to the extent that they are
self-determining or able to act in accord with a plan they had either freely
chosen or at least independently endorsed. In everyday life, personal auton-
omy is a function of the degree to which one can be regarded as one’s own
person, capable of independent action and judgment. By regarding auton-
omy as a matter of degree, we suggest that people can be more or less
autonomous than others as well as more autonomous in one area of their
lives and less in another. Thus, for example, Ann can be regarded as more
autonomous than Bea, but less so than Celia; and she can be more auton-
omous as a teacher than she is as a wife or mother.

Ethical autonomy has a central place in the network of moral concepts
and is closely related to the notions of personhood, self-respect, and moral
responsibility. In fact, it is unlikely that a satisfactory analysis of any of
these concepts can avoid referring to the others. Ethical autonomy involves
being one’s own person when one decides upon or judges conduct. To the
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extent that someone is not her own person, her will becomes the instrument
of another or she may be a “cog in a machine.” To be seen in this way is to
fail to be respected as a person. Respect for persons, Kant pointed out,
involves their being regarded as ends-in-themselves, not as mere means to
someone else’e ends. To be an end-in-oneself is to be capable of independent
thought and action. Thus, the choices, commitments, and projects of an
end-in-herself are worthy of respect not because they produce good results
but because they are the choices, commitments, and projects of a person. To
have self-respect in this context is simply to respect oneself as a person, as a
being capable of deliberation on ethical questions and one whose choices
and decisions, when effected, will result in certain changes in the world. In
the ethical sphere, then, self-respect includes holding oneself morally re-
sponsible for the results of one’s choices and decisions. We may summarize
this extremely brief account by stating that to respect oneself (and be
respected) as a person it is necessary to cultivate one’s ethical autonomy and
thus increase the range of things for which one is morally responsible.

A special problem, however, arises for nurses. Put bluntly it is this: To
what extent can a nurse be ethically autonomous? Consider, for example,
this view of the primary role of a nurse:

In my estimation obedience is the first law and the very cornerstone of good nursing.
And here is the first stumbling block for the beginner. No matter how gifted she may
be, she will never become a reliable nurse until she can obey without question. The
first and most helpful criticism I ever received from a doctor was when he told me
that I was supposed to be simply an intelligent machine for the purpose of carrying
out his orders.?

Good nursing and ethical autonomy are, according to this writer, incompat-
ible.

Although the author of this passage is reported to have been “a considera-
ble influence on nursing in her time,”!° that time was nearly a century ago,
and her position would probably be met with disbelief or scorn if pro-
pounded to contemporary nurses. Yet the behavior it urges nurses to adopt
may to a large extent remain even when exhortations to practice it have
become embarrassing. In 1966, for example, a study of nurse-physician
relationships revealed that nurses often complied with medical directives
that they knew fell short of minimally decent standards of practice.!! The
researchers structured a situation in which a doctor directed a nurse to
administer a particular dose of medication. The directive was unusual
because the dosage of medication was obviously excessive; the directive was
transmitted by telephone, which violated hospital policy, and the voice was
one with which the nurse was not familiar; and the medication was unautho-
rized inasmuch as it had not been placed on the ward stock list. Nonetheless,
the study showed that twenty-one out of a sample of twenty-two nurses
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placed in this situation prepared the medication and were ready to give it to
the patient when the researchers finally intervened.

This study bears on our present concerns in two ways. First, it shows that
some degree of ethical autonomy is a desirable characteristic in a nurse as a
nurse. As the authors of the study state:

In a real-life situation corresponding to the experimental one, there would in theory
be two professional intelligences, the doctor’s and the nurse’s, working to ensure that
a given procedure be undertaken in a manner beneficial to the patient or, at the very
least, not detrimental to him. The experiment strongly suggests, however, that in the
real-life situation one of these intelligences is, for all practical purposes, non-
functioning.!2

Secondly, the study obviously indicates that there may be a discrepancy
between a nurse’s professed ethical autonomy and the actual nature of her
behavior in situations where its exercise involves possible conflicts with
physicians, hospitals, or others presumed to have some authority. The
researchers observe that

in nonstressful moments, when thinking about her performance, the average nurse
tends to believe that considerations of her patient’s welfare and of her own profes-
sional honor will outweigh considerations leading to automatic obedience to the
doctor’s orders at times when these two sets of factors come into conflict.!3

The nursing context is characterized by a number of constraints that
frequently make the exercise of autonomy problematic. In 1988 the Secre-
tary’s Commission on Nursing, a twenty-five-member public advisory panel
established by Otis R. Bowen, Department of Health and Human Services
(DHHS), reported that constraints on nurse decision-making contributed to
problems in nurse recruitment and retention. The commission specifically
recommended the following:

Employers of nurses, as well as the medical profession, should recognize the appro-
priate clinical decision-making authority of nurses in relationship to other health-
care professionals, foster communication and collaboration among the health-care
team, and ensure that the appropriate provider delivers the necessary care. Close
cooperation and mutual respect between nursing and medicine are essential.l4

More than 68 percent of nurses must contend not only with the conven-
tional hierarchical structure of medical decision-making but also with re-
strictions on behavior imposed by the bureaucratic system of the hospital.
Thus, the hospital nurse finds herself constrained in various and occasion-
ally conflicting ways by the hospital (which employs her), the physician
(with whom she works), the client (for whom she provides care), and the
nursing profession (to which she belongs). To what extent can she be her
own person—i.e., be ethically autonomous—in these circumstances? The
same kinds of difficulties, it should be noted, can arise for public health and
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visiting nurses, school and industrial nurses, and nurses working in extended
care facilities. In these settings, the agency or organization for which nurses
work places similar limits on their practice as does the hospital. In the
following chapters different cases will illustrate this problem of ethical
autonomy, which is so basic to the consideration of ethics in nursing and so
difficult to resolve.

We conclude this section with two important reminders about the notion
of autonomy. First, autonomy does not mean unconditional freedom that
would allow us to will or do anything. We are all aware of the formative
influence of genes, culture, and social environment. Long before we were
able to think for ourselves, each of us was provided with a set of emotions,
beliefs, desires, principles, and so on. Nonetheless, how we use our natural,
cultural, and social endowments in responding to the environment is, to
varying degrees, up to us. As Gerald Dworkin has put it: “If the autono-
mous man cannot adopt his motivations de novo, he can still judge them
after the fact. The autonomous individual is able to step back and formulate
an attitude towards the factors that influence his behavior.”!5 Autonomy,
therefore, is compatible with a view of the world that includes a great deal of
causal determination and constraints on our behavior.

Second, ethical autonomy involves thinking for oneself, not of oneself or by
oneself. To think of oneself identifies the object and not the manner of one’s
thinking. Thinking by oneself, like “thinking for oneself,” does designate a
manner of thinking, but in ethics this manner of thinking is unlikely to yield
the best results. Given the unrestricted frame of reference and complexity of
ethical inquiry, thinking for oneself is usually more successful if it includes at
least some thinking with others who can call one’s attention to relevant
considerations that one might otherwise have overlooked or misunderstood.
This is why discussion with people of various relevant backgrounds is vital to
sound ethical inquiry. Thus, we may conclude, being one’s own person or
ethically autonomous implies neither selfishness nor isolation. One may per-
fectly well think for oneself and still think about and with others.!6

Notes

1. This case has been adapted from one examined in Roland R. Yarling, “Ethical
Analysis of a Nursing Problem: The Scope of Nursing Practice in Disclosing the
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detailed analysis of this case that applies many of the points made in this
chapter, see the remainder of this article as well as Part 2 (June 1978). Whereas
Yarling emphasizes dilemmas associated with withholding a diagnosis of cancer,
this practice is no longer as prevalent as it once was. The issue raised in
“Withholding the prognosis,” however, is still quite common; see John M.
Lincourt and Alex F. Sanchez, “Benevolent Deception in Family Medicine,”
Family Medicine 16 (March/April 1984):47-49,
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Unavoidable Topics in Ethical Theory

1. Introduction

Ethical inquiry in everyday life and in health care often proceeds without
formal recourse to ethical theory. Questions may be clarified, distinctions
drawn, arguments examined, and solutions found without appealing to
theoretical considerations about the nature and justification of basic moral
principles. Thus, the fact that two people have different foundations for
their ethical views is sometimes irrelevant to the resolution of a particular
problem.

Suppose, for example, a question arises over whether everything possible
should be done to prolong the life of an elderly man in a nursing home.
Suppose, too, that he has no known family and that the decision must be
made by the staff. One person, 4, might argue that the man should be
treated because not to do so would be to violate the duty to preserve and
prolong life. Another person, B, might also argue that the man should be
treated, but for different reasons. B may argue that the man is not in severe
pain and that even though his mental capacities are significantly impaired,
he seems to be reasonably content. Since it is B’s view that one ought, above
all, to do what will maximize happiness, she believes that efforts to prolong
the man’s life should continue. So the issue in this case can be resolved
despite the fact that 4 and B hold different basic principles and, perhaps,
different conceptions of how they are known and justified.

Yet things do not always work out this way. Sometimes different positions
on a particular ethical issue are a direct function of the parties’ holding
different ethical principles. In this event, the issue cannot be resolved
without some discussion of the nature and justification of the ethical princi-
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ples underlying the differing positions. Suppose, for example, that the facts
in the case sketched above were altered so that the patient was experiencing
unmitigable pain and distress. In this case, B, with her basic commitment to
maximizing happiness, would have to revise her particular judgment and say
that efforts to extend the man’s life should no longer be as strenuous. The
change in facts, however, would not be relevant to A, and her judgment that
the patient’s life should be prolonged would be the same. Here the resulting
disagreement is rooted firmly in the difference between their basic princi-
ples. If they pursue the matter further, they will encounter questions about
the nature and justification of ethical principles that have long been the
subject of ethical theory.!

This chapter is a bare-bones introduction to three topics in theoretical
ethics that cannot be avoided by anyone who seeks to develop systematic
responses to ethical issues in nursing. First, we will make a brief survey of
basic ethical principles and how they constrain or engender secondary
principles. Then we will discuss knowledge in ethics and, in particular, the
kinds of considerations that are relevant to determining whether one basic
principle is more securely grounded than another. Finally, we will turn to
the important question of the relationships and relative priority of ethical,
legal, and religious considerations in a pluralistic society.

2. Basic ethical principles

Persons holding different ethical principles might well come to different
conclusions about what ought to be done in the following case, which raises
questions about how nursing care should be distributed when conditions are
less than ideal.

2.1 Priorities: baby or parents?

Martha Schwartz, one of the most senior staff nurses in the neonatal
intensive care unit, works only part time because of her own children. Baby
Daniel Ingerman has coded, and Martha, with a recently graduated RN at
her side, is quickly and efficiently working with a house doctor to resuscitate
him. It is clear, however, that the baby’s chances of surviving this episode
are extremely slim, and that even if he lives he will probably be severely
handicapped both mentally and physically.

As she is about to help with a medication, Martha glances through the
window at Elaine and Don Ingerman somberly watching the staff’s frantic
activity. At once she realizes that she should be in two places simulta-
neously. The parents need her; their child is dying. She has worked with the
Ingermans during the past two critical days and believes she could be of help
to them.
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What should Martha Schwartz do in this case? Is it best to stay with the
baby or go to the parents and let the other nurse assist in the emergency? Is
the likelihood that the other nurse will be able to work less effectively than
Martha with the doctor going to lessen the baby’s already slim chances for
survival? Is it fair to the young nurse, the doctor, or the baby to leave them
in this situation? Or should Martha stay with the baby and send the new RN
to be with the parents, people she’s never met?

To see how basic ethical principles occupy a central role in ethical inquiry,
consider the following excerpt from a fictional discussion of this case by
three nurses.

DEBBIE: I definitely think that there is no problem here. There is only one thing that
Martha can do. And that’s to stay with the baby and do everything possible
to help save its life. And the new RN, even though she may not be able to
help the doctor, ought to stick around and learn how to be effective in such
situations in the future.

RENEE: Why do you say this?

DEBBIE: It’s simple. The most basic duty of doctors and nurses is to save life. Sure
it’s important to communicate with parents and other family members
when you can. But when you have to choose between that and honoring the
duty to preserve and protect the patient’s life, there’s no choice. You go
with the more basic duty, and no duty is more basic for us than preserving
and prolonging the patient’s life.

URSULA: Boy, nothing personal Debbie, but that kind of rigid, moralistic thinking
really drives me up the wall. I mean, how can you have so much confidence
in an absolute rule like “Always preserve and protect life”? I can think of
lots of cases where the consequences of doing that would do nothing but
make everybody more miserable. I really think we've got to get away from
these old-fashioned, absolute dos and don’ts and start being more realistic
and flexible.

DEBBIE: Then what do you think Martha should do in this case?

URSULA: Well, I think she should do whatever would work out best for everyone. If
she thinks that staying with the doctor would make more people happy, she
should stay; and if going to talk with the parents would be best for
everybody, then she should do that. You've got to be flexible, you know.
You can’t apply rigid rules without paying attention to the consequences.

RENEE: Well, what do you think would have the best consequences in this case?

URSULA; Mmmm, that’s hard to say. I think I need more facts and time to balance
things out.

DEBBIE: Martha didn’t have all that much time to “balance things out.”

ursuLA: O.K., assuming that the baby was going to die anyway or that even if he
lived, his life would create enormous unhappiness for himself and everyone
else, I think she should have gone to talk with the parents. This would
relieve some of their anxiety and perhaps help them prepare for the
grieving process. And the new RN would have an opportunity to get some
valuable experience which will be useful when she is working on a code that
would have better consequences than this one.
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DEBBIE: You make it all sound so heartless and mechanical. What do you think,
Renee? Which of us is right?

RENEE: | don’t know. Frankly I don’t think I can go along a hundred percent with
either of you. For me, the most important thing is to respect people’s basic
rights. I think lots of people have important rights in this case. The parents
have a right to be supported and informed about what’s going on. The baby
has a right to life. The doctor has a right to the best available assistance.
And the new RN has a right not to be abandoned in a situation in which
she is over her head. The main problem in this case is that you can’t satisfy
all of these rights. So I guess you start with the most basic, which is, of
course, the baby’s right to life. And that means that Martha ought to stay
with the baby.

URSULA: But I think your “right to life” is just as old-fashioned and rigid as Debbie’s
“duty to save life.” As a matter of fact, it’s the same thing only inside out.
And what good is a “right to life” if the consequences of honoring it make
everyone miserable, including the person whose life is saved?

ReNEE: I don’t know, Ursula, except that I think that some things are right or
wrong even if they don’t have the best consequences or make everyone
deliriously happy. And respecting people’s basic right to life is one of these.

In this admittedly contrived discussion, each participant represents an
ethical outlook that is anchored by a different sort of basic principle.
Debbie’s basic principles take the form of duties. Her framework is what we
might call duty-based.2 It holds that there are certain basic duties that must
be discharged no matter what. Although it does not deny the importance of
maximizing happiness or respecting certain rights, these must always give
way if they conflict with the performance of basic duties. Ursula, on the
other hand, places the goal of maximizing the greatest general happiness at
the base of her ethical framework. Everything in her framework is justified
by appealing to maximizing happiness. Thus, if a conflict arises between
acknowledging certain duties or rights on the one hand and maximizing
happiness on the other, Ursula goes with the latter. Finally, Renee empha-
sizes the importance of people’s basic rights. These rights occupy the same
place in her framework as basic duties do in Debbie’s. Although she does
not deny the importance of human happiness, maximizing it is always to be
constrained by respecting people’s basic rights.

In the following discussion, four standard ethical frameworks will be
examined more thoroughly. We begin with utilitarianism, the prevailing
goal-based theory, and then turn to duty- and right-based theories, which,
despite their differences, are alike in holding that at least some acts are
morally required apart from the extent to which they maximize happiness or
any other overall goal, Then we conclude by discussing a framework that
refuses prior ranking of goals, duties, and rights. First, however, it will be
helpful to say a bit more about goals, duties, and rights.

Each of the four major types of ethical framework has three elements:
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overall social goals, individual duties, and individual rights. (1) Goals are
states of affairs, considered good in themselves, that ought, morally, to be
maximized. Actions may therefore be evaluated by the extent to which they
further or hinder the maximization of these overall goals. People for whom
the maximization of such a goal overrides all other considerations in deter-
mining what, all things considered, ought to be done, are said to have a goal-
based ethical framework. And when the goal is specified as something like the
greatest general happiness or social welfare, the framework is that version of
goal-based theory called utilitarianism. In the above dialogue Ursula can be
classified as a utilitarian. (2) Duties apply to individuals. Within a particular
framework, a person has a duty to carry out or refrain from a certain action if
and only if the framework includes a rule or principle requiring or forbidding
that type of action. If the framework includes some duties that ought to be
performed even if certain overall goals recognized by the system would not be
furthered (or even if they would be compromised), the framework is duty-
based. One that includes a basic duty to save or preserve life, like that held by
Debbie, is such a framework. (3) Rights are claims or entitlements possessed
by individuals which require that others not interfere with their exercise of
them or, in the case of “positive” as opposed to “negative” rights,? that they
provide the right-holder with something he or she wants or needs. As with
duties, a person has a right to something within a particular framework if and
only if it includes rules or principles specifying that right. If a framework
includes some rights that must be respected regardless of how this will affect
the pursuit of some of the framework’s aggregate goals, it is right-based.
Renee’s position seems to be right-based.

What distinguishes the main types of ethical framework, then, is not their
elements, for all include goals, duties, and rights. Rather, the critical feature
is the way in which each framework orders these elements. Whether, in cases
of moral conflict, certain goals, duties, or rights are always basic, as op-
posed to derivative or subordinate, is the crucial question in determining the
structure of an ethical framework.

A. Utilitarian theories

Utilitarianism, in all of its forms, holds that the rightness or wrongness of an
act is always a function of the extent to which its being performed or omitted
will contribute to the goal of maximizing the overall good, which is construed
variously as the total or average happiness or welfare. Although the conse-
quences of the act for each affected individual must be given equal considera-
tion, it is the aggregate or total amount of good that is decisive, not how
equitably it happens to be distributed. The application of the utilitarian
principle may be direct or indirect,* but it remains, for the utilitarian, the su-
preme principle of morality, the court of ultimate appeal on every moral issue.
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Of course, utilitarians still talk about rights and duties, but these are
always derived from the utilitarian principle. They have no independent
standing. If, for example, including a right to freedom of speech would
increase the chances of maximizing the overall goal, then this right would be
included in the utilitarian’s framework. Its status, however, would depend
on its continuing to contribute to the utilitarian goal. In his celebrated
defense of individual liberty, John Stuart Mill argues that “the sole end for
which mankind are warranted, individually and collectively, in interfering
with the liberty of action of any of their members is self-protection.”’ He
adds, however, that the right to individual liberty is not basic, but rather
derived from the principle of utility:

It is proper to state that 1 forego any advantage which could be derived to my
argument from the idea of abstract right as a thing independent of utility. I regard
utility as the ultimate appeal on ethical questions, but it must be utility in the largest
sense, grounded on the permanent interests of man as a progressive being.

In his view, then, if there were ever a clash between the claims of utility (the
basic principle) and the right to freedom of speech or action (the derived
principle), it would be the latter that would give way. Utilitarians like Mill,
however, have argued that such an occurrence, though not impossible, is
highly improbable.

Utilitarians can, in the same way, include certain duties in their frame-
work. The connection between the goal of maximizing utility and the
existence of individual rights and duties could be represented in a goal-
based framework as follows:

BASIC: 1. GOAL (e.g., maximize happiness)

"
DERIVATIVE: 2. RIGHTS 2. DUTIES

For a utilitarian, then, both the rights of patients and the duties of nurses
and physicians are determined by appeal to the utilitarian principle. When-
ever there is a conflict between such a right or duty and utility, the right or
duty loses its source of justification. One consequence of this view is that in
principle the utilitarian has a solution to every moral dilemma. All such
dilemmas, which are construed as conflicts among rights and duties, can, in
principle, be resolved by a fresh appeal to the facts of the case and the
principle of utility. Whichever course of action promises to yield the greatest
net balance of utility is the one that ought (morally) to be pursued.
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B. Duty-based theories

Duty-based theories take some particular duty or set of duties as fundamental.
Examples of such theories are those based on a duty to obey God’s will as
expressed, say, in the Ten Commandments, Kantian theory (especially the first
formulation of the categorical imperative: “Act only on that maxim that you
can will to be a universal law”), and traditional medical morality rooted in the
dos and don’ts of the Hippocratic tradition (such as “Do no harm™). In taking
some duties as basic, such theories place what have been called “side-con-
straints”7 on goals like the maximization of happiness. Although maximizing
happiness may be regarded as an important goal in such theories, there is a
limit on the means that can justifiably be employed to attain it. In particular,
one cannot justify the violation of basic duties by appeals to utility because
such duties are founded independently of utility and occupy a more central
place in the framework in question., Frameworks in which duties to save or
preserve life are basic, for example, do not allow an appeal to maximizing the
total or average happiness to justify doing less than one’s best to save a
particular life. In such frameworks, saving or preserving life is believed to be
right in itself, regardless of the consequences in terms of the greatest happi-
ness. When conflicting duties make it impossible to uphold each one, a person
has to consider the relative stringencies of the duties—supposing that they can
be so ranked——or, if they are equally stringent, fairness becomes the main
criterion. In extreme circumstances, one must consider utility to make the
decision, Triage as a method for allocating medical and nursing resources
under battlefield and other catastrophic conditions may have to be justified in
this way within a duty-based theory.

Once the basic duties in such a theory have been identified, certain rights
can be derived from them. Kant, for example, held that telling a lie was
always a violation of a basic duty; and from this he derived the right not to
be told a lie. We might, therefore, represent the structure of duty-based
theories as follows:

BASIC: 1. DUTIES
DERIVATIVE: 2. RIGHTS
NS
SUBORDINATE: 3. Goals
AN

DERIVATIVE: 4. Rights 4. Duties
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Here, certain basic duties engender certain rights. Then, provided that a
person does not violate these duties and rights at levels 1 and 2, he or she
pursues certain goals, such as the maximization of happiness, at level 3. The
wavy line emphasizes that the goals at level 3 cannot rightfully be pursued
by violating the duties and rights at levels 1 and 2, which function as moral
side-constraints on the pursuit of the goals at level 3. Finally, from the goals
at level 3, we can derive nonbasic rights and duties at level 4. It follows that
any possible conflict between the duties and rights at levels 1 and 2 and the
duties and rights at level 4 are to be resolved in favor of the former, which
are more basic to the overall framework. For example, suppose a nurse has
a level 4 duty to obtain a patient’s consent to her participation in a study.
The level 4 duty is justified by appeal to the level 3 (utilitarian) value of the
information sought by the study. But what if the nurse cannot obtain the
patient’s consent without lying to her and thus violating her level 1 Kantian
duty to be truthful? Since, in this framework, the duty to be truthful is more
basic than the duty to obtain the consent, the former prevails and the patient
does not participate in the study.

C. Right-based theories

In many respects, a right-based theory is, just as Ursula pointed out to
Renee, a duty-based theory “inside out.” Its structure is as follows:

BASIC: 1. RIGHTS
DERIVATIVE: 2. DUTIES
\.M—-\.MM-
SUBORDINATE: 3. Goals
F
DERIVATIVE: 4. Rights 4. Duties

The main difference between this and a duty-based framework is that level 1
is made up of fundamental rights, which then allow for the derivation of
certain corresponding duties at level 2. Examples of right-based frameworks
include Thomas Paine’s defense of the American Revolution, John Rawls’ A
Theory of Justice, and arguments in the context of health care that turn,
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ultimately, on treating or respecting “the patient as a person.” A case can
also be made that Kant’s second formulation of the categorical imperative
(“Act so as to treat all persons as ends-in-themselves and never as means
only”) also provides the foundation of a right-based framework.

What, then, is the difference between a duty-based and a right-based
framework? Although they are alike in putting the individual at the center
and in denying that the rightness or wrongness of an action is solely a
function of its contribution to some overall goal, they differ in the extent to
which they presuppose a relatively homogeneous set of shared values. Like
goal-based theories, duty-based frameworks require significant agreement
about what sorts of things are good for people. It is difficult to obtain
agreement on a specific set of fundamental duties owed to others without
some fairly clear conception of what is good for them or in their interest. In
taking the Hippocratic oath, the physician states; “I will apply dietetic
measures for the benefit of the sick according to my ability and judgment; I
will keep them from harm and injustice.” This assumes that the doctor and
the patient will share a relatively stable set of values that will allow them to
agree upon what counts as “benefit” and “harm.” Societies that are charac-
terized by a great deal of agreement on social, metaphysical, and religious
beliefs may be said to provide the appropriate background conditions for a
duty-based ethical framework.

Where such agreement cannot be presupposed, however—where the con-
ception of the human condition and of human well-being is pluralistic
rather than monistic—right-based frameworks may seem more plausible.
For unlike duty-based frameworks, they are “concerned with the indepen-
dence rather than the conformity of individual action. They presuppose and
protect the value of individual thought and choice.”8 By placing the right-
holder at the center, such frameworks emphasize the individual’s discretion
to exercise (waive or transfer) a right to do or receive something as he or she
sees fit and in a way that flows from his or her values and life plan. The
recent emphasis on informed consent and the patient’s right to accept or
refuse health care is based, in part, on respecting the individual patient’s
values and life plan. In a pluralistic society like ours, nurses and doctors can
no longer be as confident as they once may have been that they know what
counts as a benefit or harm for someone else. Thus it is the way a patient
decides to exercise his or her rights in health care that will, in particular
cases, determine the specific content of the corresponding duties of doctors
and nurses.

It is interesting to note, at this point, that nurses may find themselves
pulled by all three of these frameworks at the same time. The various codes
of nursing ethics all seem to be duty-based. Yet the recent emphasis on
informed consent, the patients’ rights movement, and the Patient’s Bill of
Rights of the American Hospital Association seem to emanate from right-



UNAVOIDABLE TOPICS IN ETHICAL THEORY 35

based frameworks. Finally, the modern hospital, like all formal organiza-
tions, has a structure that is goal-based. The recent emphasis on cost-
effective care and methods of payment keyed to diagnosis-related groups
(DRGs) also presupposes a goal-based orientation. The tension between
these three sorts of outlooks in health care has in recent years become more
pronounced. And nowhere has it been felt more acutely than in nursing.

D. Intuitionist theories

There is, finally, a type of ethical theory that includes no prior ordering of
basic social goals, duties, and rights. Instead, each of these elements is
accorded the same prima facie basic status, and dilemmas or conflicts
between them are resolved on a case-by-case basis by comparing the relative
“weights” of the conflicting prima facie goals, duties, and rights. The struc-
ture of such a framework is as follows:

BASIC: 1. DUTIES 1. GOALS 1. RIGHTS
| N\ }
DERIVATIVE: 2. RIGHTS 2. RIGHTS 2. DUTIES 2. DUTIES
W
SUBORDINATE: 3. Goals 3. Goals
PAN 7\
DERIVATIVE: 4, Rights 4. Duties 4. Rights 4. Duties

Someone who holds such a theory might respond to Case 2.1, “Baby or
parents,” like this:

What makes this case problematic is that there is a conflict between Martha’s basic
duty to help save life and the basic right of the baby to the most skilled medical and
nursing care on the one hand, and Martha’s basic duty to respond to the parents’
emotional needs on the other. But, all things considered, in this particular case the
former outweigh (and not merely outnumber) the latter, so she ought to stay with the
baby. But remember, things might be different if, for example, the choice were
between staying with this baby, Daniel Ingerman, or leaving the new RN with him so
she, Martha, could help out with another baby whose chances of survival and a
normal life, if treated effectively, would be much better than Daniel’s. In this case the
basic goal of maximizing happiness may tip the balance toward responding to the
baby whose chances of survival with treatment are significantly better than Daniel’s.
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If pressed as to how she “weighed” the conflicting rights, duties, and goals,
the intuitionist would be unable to appeal to any more basic principles. For
the conflict she is trying to resolve is among what she regards as a plurality
of equally basic principles. Thus, her only recourse is to appeal to intuition
or some sort of moral faculty, akin to sight as a visual faculty, that simply
and directly informs her of what, on balance, is the right thing to do in this
particular situation.

This completes our brief survey of the four ways of ordering the elements
of an ethical framework. How are we to determine which of these four
frameworks is best? To answer this question we must examine their relative
strengths and weaknesses and the sense, if any, in which it is possible to
know whether one framework is more firmly grounded than another.

3. Knowledge in ethics

The decision to adopt one or another basic ethical framework is extremely
difficult because each has significant advantages and disadvantages. Utili-
tarianism, the prevailing goal-based theory, has a number of attractive
features. It is highly sensitive to differences in factual circumstance and,
apart from the principle of utility, has no rigid rules or principles that must
be applied no matter what the consequences. As a single-principle theory it
avoids the problem of conflicting basic rights or duties that can arise with
other theories. For the utilitarian, then, there is in principle a solution to
every moral dilemma—a way of making the best of every bad situation—by
simply doing whatever is indicated by a correct application of the principle
of utility. What could be more rational, one might think, than finding out
which of the acts we might perform would, directly, or indirectly, produce
the greatest average or total happiness, and then doing it? It might seem,
therefore, that to question this theory is, as Jeremy Bentham, the father of
modern utilitarianism, put it, to “deal in sounds instead of sense, in caprice
instead of reason, in darkness instead of light.”?

Bentham’s rhetoric notwithstanding, there are several problems with util-
itarianism. First, there are significant difficulties of application. These in-
clude (1) problems in defining exactly what each act is supposed to maxi-
mize; (2) problems in forecasting the consequences of possible courses of
action quickly and accurately enough to ground decisions on utilitarian
considerations; and (3) problems in comparing the happiness that a particu-
lar action will bring about in one person with the unhappiness it will bring
about in another. Second, even if these difficulties of application can be
overcome, there are serious questions about the apparent implications of
utilitarianism. For example, it has been argued that the maximization of
happiness may require the punishment of the innocent, the enslavement or
silencing of certain minorities, or even widespread euthanasia of the elderly
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and unfit.’0 Such possibilities arise, it has been suggested, because, as a
theory based entirely on maximizing the overall good, utilitarianism is
unable to account for the independent value of justice or individual rights.!!
Although utilitarians may respond by pointing out that acts like punishing
the innocent would in fact be likely to decrease rather than increase the
overall good, they cannot rule such acts out on principle.

Duty-based frameworks, which occupy a prominent place in the history
of ethics, also have a number of advantages and disadvantages. In medicine
and nursing, these frameworks are reflected in the traditional emphasis on
codes of ethics. Duty-based frameworks appear to give clear, specific direc-
tion and thus are easily taught and passed on from one generation to
another. Another advantage of their lawlike form is the way in which duty-
based frameworks readily lend themselves to enforcement. An ethical
framework in the form of a set of relatively clear, specific duties makes it
easier to identify immoral behavior and reduces the extent to which igno-
rance or slow-wittedness excuses it. Finally, duty-based frameworks make
the relationship between a person’s actions and his character very clear; a
good person is one who does his duty. The connection between the moral
worth of a person and the rightness or wrongness of his acts and judgments
is not nearly so clear in other ethical frameworks.

Nevertheless, duty-based theories are subject to a number of objections.
The most fundamental is that it is difficult to determine the content and
justification of the basic duties. Often duty-based frameworks are versions
of “divine command” theory, which maintains that the basic duties have
their source in the will or law of God. But this does not solve our problem; it
simply relocates it, For how are we to know what God wills or commands?
If there is a disagreement about God’s will or law, how do we determine
whose conception is correct? Moreover, even if one could find a reasonably
satisfactory account of the content and justification of the basic duties; it is
unclear that any fully developed framework could be both comprehensive
and consistent. If the set of basic duties is comprehensive, it is likely, given
the complexity of human affairs, that situations will arise in which they
would conflict; hence they would be inconsistent, If, on the other hand,
efforts were made to eliminate such inconsistencies, they would probably
also eliminate certain duties as basic, so that consistency would be pur-
chased at the price of comprehensiveness. In addition, utilitarians criticize
duty-based theories as overly rigid or heartless because there will invariably
be instances where fulfilling a basic duty would either cause or fail to
prevent considerable pain and suffering. Finally, insofar as duty-based
theories, like goal-based theories, presuppose a widely shared conception of
what is good for people or in their interest, they seem less at home in the
emerging world community or in pluralistic nations like the United States
than in small traditional societies or more homogeneous nations.
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A preference for right-based theories over goal- and duty-based theories is
usually grounded on their compatibility with divergent conceptions of what
is good for people or in their interest as well as with divergent religious
beliefs. By emphasizing the intrinsic value of individual thought and choice,
a right-based theory fosters tolerance and liberty and allows various concep-
tions of the good life to flourish. Underlying this is a respect for the dignity
and autonomy of each person or, as Kant put it, our status as “ends-in-
ourselves.” To the extent that we are all ends-in-ourselves or have the
capacity for rational choice, each of us has a basic right not to be treated as
merely a means to an end or overall goal. Thus, a right-based theory
supports our intuitions about justice and the equal worth and dignity of
each person. As John Rawls argues, “each person possesses an inviolability
founded on justice that even the welfare of society as a whole cannot
override.” 12

The first difficulty right-based theories encounter is the same that duty-
based theories confront: How do we determine the content and source of the
basic rights? The early right-based theories maintained that the basic rights
have their source in the will or law of God. But an appeal to God can no
more settle a controversy over the content and source of our basic rights
than it can for basic duties. Second, problems arise in determining who
possesses basic rights. If the capacity for rational choice confers such rights,
it seems that not all human beings have them (e.g., infants, the severely
retarded, the senile) while some animals do (e.g., chimpanzees with exten-
sive sign-language vocabularies). But if such rights are assigned to all and
only human beings, how can merely belonging to a particular biological
species, regardless of one’s moral nature or cognitive capacities, be a suffi-
cient basis for possessing the rights? Third, as with basic duties, a compre-
hensive set of basic rights will probably lead to conflicts when applied and
hence be inconsistent. One possible solution, of course, is to rank basic
human rights in order of relative stringency—but what nonutilitarian cri-
teria are to be employed in doing this? Fourth, it is argued that at times
respecting one person’s basic right will require others to undergo an enor-
mous loss of human happiness. As a reductio ad absurdum, it has been said
that a right-based theory may require that “justice be done though the
heavens fall and the masses perish.”!3 Finally, by placing so much emphasis
on individuality and independent choice, a right-based theory may make it
extremely difficult to preserve or develop a system of shared values and the
valuable sense of community and belonging that goes with it.

Intuitionism attempts to preserve the most attractive features of the other
frameworks by granting certain goals, duties, and rights a prominent place
among its basic principles. In situations where these principles give conflict-
ing guidance, persons can appeal to their moral intuition to determine
which, all things considered, is overriding., With this flexibility built in, the
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intuitionist will never be forced into absurdity by prior commitment to a
goal, duty, or right as more basic in every situation than any of the others.
She will never have to sacrifice the right to life for a modest increase in
overall happiness or pass up the opportunity to obtain a very large increase
in happiness in order to honor a comparatively inconsequential basic duty
or right.

Although in many ways a plausible and attractive framework, intuition-
ism raises a number of difficulties. First, insofar as it takes some goals,
duties, and rights as basic, intuitionism encounters difficulties like those
that attend goal-, duty-, and right-based frameworks. There will be prob-
lems in applying goal-based directives and problems in determining the
content and justification of basic duties and rights. Moreover, a moment’s
reflection reveals that intuitionism’s flexibility comes at a heavy price: it
provides no criteria for resolving conflicts of intuitions. This limitation may
not be very noticeable in everyday situations in a homogeneous, close-knit
society where new circumstances are few and people’s intuitions, because of
their similar upbringings and the slow pace of social change, generally
coincide. But the limitation becomes apparent in a context like that of
modern health care in a pluralistic society. Issues in this context are in many
ways unprecedented. They arise from recent advances in medical knowledge
and technology and against the backdrop of social, cultural, and legal
change. Moral intuition, for example, cannot take us very far in resolving
disagreements over the use of life-sustaining technology in an era of increas-
ingly restricted medical resources. Since our “intuitions” largely derive from
lessons learned as children, they are not easily applied to this issue, espe-
cially when a solution requires that a large number of people—patients,
nurses, social workers, physicians, and others—agree.4

This concludes our brief survey of the relative strengths and weaknesses of
the four main types of ethical frameworks. The question now is whether we
can determine that one is better than the others, and if so, how. This impor-
tant question about the nature and justification of knowledge in ethics has
been a matter of philosophical controversy for hundreds of years. Though we
cannof even begin to address it adequately here, we believe that a variation of
what John Rawls has called the “method of wide reflective equilibrium”
provides the best way to compare and evaluate ethical frameworks.!3

The version of wide reflective equilibrium we have in mind has three main
components. Ethical frameworks are evaluated by comparing the extent to
which the ordered sets of principles that constitute them give consistent and
comprehensive guidance while cohering with two other sets of beliefs: the
pretheoretical moral judgments in which we have the greatest confidence
(e.g., torturing children is wrong) and well-grounded background beliefs
and theories about the world (e.g., scientific and metaphysical beliefs about
the nature of persons, including various capacities for autonomy, pain,
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suffering, etc.).!d The three main components of the equilibrium and the
relationships among them may be represented as follows:

(1) Secure, pretheoretical moral judgements

- -
-

(2) Background beliefs
and theories

(3) Ethical principles

To the extent that one or another ethical theory—represented mainly by
the ordered set of principles that constitutes the third corner of the tri-
angle—satisfies the requirements of wide reflective equilibrium better than
the others, it is, for the time being, the most adequate theory. The three
components are said to be in equilibrium if they are mutually supportive.
The equilibrium is said to be reflective if the favored set of ethical principles
is based upon a continuous dialectical interplay with the other two compo-
nents. This requires a willingness on our part to reopen the comparison with
different sets of principles in the light of new evidence, arguments, or
situations. And the equilibrium is wide, as opposed to narrow, if nonethical
elements, such as our background beliefs and theories, provide a more or
less independent constraint on moral judgments and ethical principles. As
our analysis proceeds, none of the components enjoys privileged status.
Elements of each may be modified, abandoned, or replaced in the interest of
achieving a more consistent, comprehensive, and coherent equilibrium, or
overall “fit,” with the others. For this reason, each of the three connecting
lines in our diagram points in both directions.

Once we have determined that one ethical framework initially satisfies the
conditions of reflective equilibrium better than the others, we apply it to
new or previously unconsidered situations or to situations in which we are
unsure what our particular judgments ought to be. We then examine our
new judgments in the light of our earlier, more secure judgments and our
background beliefs and theories. If they conflict, we must do something to
restore the initial equilibrium. This may require modifying or replacing one
or more of our ethical principles, pretheoretical judgments, or background
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beliefs and theories. If none of these possibilities seems attractive, we may
retain our equilibrium by deciding that the framework does not, at least in
its present form, apply to the problematic case and therefore leave it tempo-
rarily open or unresolved.

To complete our schematic representation of the process of wide reflective
equilibrium, we now include the application of our set of ordered principles
to new, previously unconsidered, or problematic cases, together with tracing
the implications for our secure, pretheoretical moral judgments and our
background beliefs and theories:

(1) Secure, pretheoretical moral judgements

~ .

- (4) New, previously
unconsidered, or
problematic cases

(2) Background beliefs (3) Ethical principles
and theories

Once we apply our principles (3) to new, previously unconsidered, or
problematic situations (4), we must trace the implications for our fairly
secure pretheoretical moral judgments (1) and our background beliefs and
theories (2). If these are all fairly compatible, the equilibrium is maintained.
But if there is tension or inconsistency, we must try to restore the equilib-
rium. This may involve modifying any of the three central components or
withdrawing the applications of the principles in this instance. Some exam-
ples will, perhaps, make this clearer.

Consider, first, a dilemma that arose in the late 1960s for those whose
ethical frameworks included a strong commitment to a right to life or a duty
to preserve (human) life. Advances in medical technology were beginning to
allow doctors and nurses to maintain the lives of patients whose brains had
been completely and irreversibly destroyed. In the past, such patients’ hearts
would have stopped within minutes and the patients would have been
declared dead; modern respirators and other technology now enabled their
lives to be prolonged. Sets of ethical principles anchored by a right to life or
a duty to preserve life at (3) seemed to entail that treatment be continued at
(4). But to many this was intuitively wrong, economically wasteful, or even
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silly. It clashed with other more secure judgments at (1). Two fairly obvious
ways of eliminating the tension, either weakening the principles or accepting
their apparent consequences, were rejected in favor of a third: the modifica-
tion of one of our widely held background beliefs at (2).

An interdisciplinary committee studying the matter at Harvard Medical
School suggested that, instead of regarding those whose brains were mas-
sively and irreversibly destroyed but whose hearts and lungs were function-
ing with the aid of machines to be living persons, to whom the right to life or
the duty to prolong life was applicable, we should modify our beliefs about
what constituted a living person.!” Patients in this condition, the committee
reasoned, are no longer living persons; they are actually (brain) dead. And
the right to life or the duty to preserve life does not apply to those who are
already dead. Thus a new situation that generated a conflict between the
application of certain fundamental ethical principles and intuitive convic-
tions was resolved by a relevant modification of background beliefs. Equi-
librium was restored without either relinquishing an important principle or
accepting what seemed to be a counterintuitive application of it.!8

A second illustration of the method of wide reflective equilibrium in-
volves the possibility that utilitarianism may require actions (such as large-
scale nonvoluntary euthanasia) that conflict with certain secure, pretheoreti-
cal moral judgments (such as that nonvoluntary euthanasia is always, or
almost always, wrong). Utilitarianism, as noted above, is in many ways an
extremely attractive ethical theory. It squares with many of our more secure
judgments at (1) and it is consistent with many of our background beliefs
and theories at (2). But, as opponents of utilitarianism are fond of pointing
out, its straightforward application in new or previously unconsidered situa-
tions (4) often yields conclusions that are, on their face, inconsistent with
other of our moral judgments (1). For example, they argue that an unflinch-
ing application of the principle of utility might well entail nonvoluntary
euthanasia of the economically unproductive elderly, sick, or retarded.!®
After all, the lives of such persons often involve extensive pain and suffering
and their care frequently saddles others with considerable hardship and
expense, If, then, we suppose that utilitarianism requires large-scale non-
voluntary euthanasia for this segment of the population (and many thoughtful
utilitarians would argue that it does not), one who was unaware of such a
requirement when initially adopting a utilitarian framework must, to retain
overall equilibrium, either relinquish or significantly modify her utilitarian-
ism at (3) or else “bite the bullet” and disown her pretheoretical rejection of
large-scale nonvoluntary euthanasia for this part of the population at (1).

In proceeding in this way—going back and forth between secure pre-
theoretical moral judgments, background beliefs and theories, sets of ethical
principles, and applications of these principles to new, previously uncon-
sidered, or problematic cases—one is using the method of wide reflective
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equilibrium. Although the label may be new to the reader, the process is
probably not. Many of us have frequently engaged in this process with
various degrees of sophistication even if we were not explicitly aware of
what we were doing.

It follows that whatever ethical framework seems to meet the conditions
of reflective equilibrium better than the others does so only provisionally.
As convinced as we may be of the superiority of one theory over the others,
we should be prepared to reopen the matter and reexamine our position in
the light of new circumstances or challenges to it. Our commitment to what
appears to us, on reflection, to be the best theory available will not allow us
to close the door on ethical reasoning and analysis,

There is, at present, no consensus as to what this theory is, even among
those who explicitly endorse the method of wide reflective equilibrium.
Each type of theory, as indicated above, has its particular strengths and
weaknesses, and efforts to formulate a theory that combines all of the
advantages, while avoiding the disadvantages, of the standard theories have
so far been unsuccessful. Thus we leave it to the reader to partake in the
lifelong personal and interpersonal task of trying to determine which ethical
theory, though falling short of perfection, is best able to satisfy the condi-
tions of reflective equilibrium. Our hope is that continued disciplined reflec-
tion of this sort among larger numbers of people will bring us closer to a
well-grounded consensus. Once one makes a provisional commitment to a
particular framework, one should put it to use by (1) trying to make one’s
position on particular moral issues reflect it; (2) continually testing it under
conditions of wide reflective equilibrium and, when necessary, trying to
refine it so as to reduce vagueness and inconsistency; and (3) remaining open
to new or newly recognized implications or criticisms that may require
significantly modifying this framework or even rejecting it in favor of
another.

If what we have said about knowledge and justification in ethics is
correct, there are two important consequences for ethical dilemmas in
health care. First, if parties to a controversy rooted in disagreement over
basic ethical principles were to recognize the limitations of all ethical
frameworks, including their own, and were to engage jointly in the method
of wide reflective equilibrium, they would be more likely to arrive at a
satisfactory solution. As K. Danner Clouser has rightly observed:

We generally quit the discussion of values long before we have exhausted meaningful
argument. We are too quick to say, “You have your values and I have mine.” Further
discussion can elicit much more agreement either by pursuing the consistency of the
value in question with other values that you hold or in “unpacking” the conceptual
and empirical criteria underlying the value in question. Persistent pursuit of each
other’s values with “why” questions will elicit a lot of hidden assumptions and
reasoning, and consequently more agreement than we would initially expect.20
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Second, even when agreement is not reached, an extended, mutually re-
spectful, reflective discussion will usually convince the parties that those
holding opposing positions are not thoughtless, callous, or otherwise “defec-
tive” from a moral standpoint. As a result, personal acrimony will be limited
and the parties may come to realize that, as thoughtful persons struggling
with the limitations of the human condition and the enormous complexities
involved in justifying an ethical framework, there is more that joins than
divides them. And the recognition of this, in particular cases, may provide
both the motivation and the groundwork for devising mutually respectful,
well-grounded compromise positions that can be regarded as preserving
everyone’s integrity (see Chapter 4, Section 4).

Finally, let us reemphasize a point made at the outset of this chapter. In
the vast majority of cases, the actions entailed by the standard ethical
frameworks are the same. Those holding goal-based, duty-based, right-
based, and intuitionist frameworks will all conclude, for example, that rape
is morally wrong. They will differ only in the kind of ultimate reasons that
they offer when pressed for an explanation as to why it is wrong. Therefore,
it would be a mistake to assume that all ethical disagreement is a function of
a conflict in basic principles. On the contrary, most ethical disagreements
are rooted in misunderstandings of what is at issue, different understandings
of the facts, conceptual confusion and ambiguity, faulty reasoning, and so
on, Only if our analysis reveals that a particular disagreement is rooted in a
conflict of basic principles need we address matters of ethical theory. And
although this cannot be entirely avoided, it will arise much less often than
specialists in ethical theory would have us believe.

4, Ethics, law, and religion

Legal and religious considerations often play a prominent role in discus-
sions of ethical issues. But to what extent and in what manner are law and
religion relevant to the resolution of moral dilemmas in nursing? We may
begin our brief inquiry into this difficult question by addressing the legal
and religious considerations raised by the following case.

2.2 Religious and legal considerations in conflict

Jean Lyons, employed by the county health department, provided commu-
nity nursing services to a rural area, including the schools. While Jean was at
the high school, Kathy Jorea, a seventeen-year-old junior student, told her
that she was pregnant but that she knew her parents, especially her mother,
would never “get over it” if they found out. There was, at the time, no law
requiring that parents be either informed of or consent to abortions for
seventeen-year-olds. A friend had told Kathy about someone who had had
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an abortion in a nearby city. Kathy believed that she must have an abortion,
and she needed information about costs, the time it would take, and where
to go.

Jean was strongly opposed to abortion on religious grounds. Appealing
to the edicts of her church, she held that abortion was tantamount to
murder, and she had become an active member of a “Right to Life” group
shortly after the Supreme Court’s Roe v. Wade decision (1973) had invali-
dated her state’s legal prohibition on abortion. Over the past few years she
had continued to support groups working toward a constitutional amend-
ment prohibiting abortion. The thought of Kathy, healthy and obviously
intelligent, destroying her baby, angered and frustrated Jean. The thought
also crossed her mind that the county had few public health nurses and,
since she alone covered Kathy’s township, no other professional nurse was
readily available to help Kathy.

In deciding how to respond to Kathy’s request for information, how much
weight should Jean give to her religiously based belief that abortion is as
grave a moral wrong as murder? And to what extent does the fact that
Kathy’s abortion would, at present, be legal bear on her decision?

Let us begin by briefly examining the complex relationship between law
and morality. The first thing to note is that, although legal and moral
prohibitions often coincide, certain acts may be morally but not legally
justified, and vice versa. In Chapter 1, for example, we assumed that a man
taking his pregnant wife, whose labor has begun, to the hospital in the early
hours of the morning is justified in cautiously driving through red lights,
What he is morally obligated to do is nonetheless illegal. The circumstances
may excuse him for violating the law, but they do nor suspend the law.
Similarly, abolitionists who violated the fugitive slave laws and civil rights
activists, like Martin Luther King and his supporters, who violated certain
laws as a last resort in protesting institutionalized racism, broke laws but
did not act immorally. On the contrary, one may plausibly argue that what
was immoral were laws that supported racism. In this case one would be
saying that certain acts, though legally justified, are not morally justified.

The fact that we can identify acts that are morally justified but not legal,
and vice versa, is not simply an indication of a remediable imperfection in
our present legal framework. There will always be acts that are morally
permissible or obligatory, but not legal, and vice versa. The former will
occur because the completely unrestricted framework of ethical inquiry
always allows for the possibility of new or unanticipated considerations
overriding the prima facie moral obligation to obey the law. And the latter
will always be with us because certain immoral acts (such as one person’s
falsely promising another to undertake long-term commitments solely to
manipulate his or her consent to sexual relations) cannot be made illegal
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without resulting in either costly additions to the police force and unaccept-
able incursions on our liberty and privacy or an erosion of respect for the
law in general. A simple appeal to an act’s legal standing, therefore, is never
a sufficient response to questions of ethical justification. And although a
strong case can be made to show that in a reasonably just society individuals
have a prima facie obligation to obey the law, it can be overridden in
fulfilling a more stringent moral obligation.

How does all this bear on Jean Lyons’ problem in “Religious and legal
considerations in conflict”? First, Jean might correctly argue that the legal-
ity of abortion (since 1973) is no more sufficient to show that it is morally
justified than its illegality (before 1973) was sufficient to show that it was not
morally justified. It is still possible, she might maintain, that abortion is
morally wrong, even though legal, just as slavery in this country was morally
wrong even when it was legal. So, if (and only if) Jean can provide strong
reasons to show that abortion is tantamount to murder and hence morally
wrong, regardless of present legal opinion, she may not only try to dissuade
Kathy from seeking an abortion but also refuse to help her, withholding
relevant information and possibly even notifying Kathy’s parents of her
predicament and intentions. Of course, this would include a refusal to
provide certain legal nursing services and a breach of confidentiality—a
serious violation of most codes of nursing ethics. Therefore, Jean’s case for
the immorality of abortion must be extremely strong if it is to justify such
drastic measures.

Jean, we are told, is strongly opposed to abortion on religious grounds,
Now, to what extent can arguments resting on religious belief be used to
justify judgments about conduct in ethical dilemmas?

It is widely held that all ethical decisions are ultimately grounded upon,
and inseparable from, some set of religious beliefs. If this is correct, people
in a religiously pluralistic society will be unable to develop a systematic
framework for resolving basic ethical disagreements. Ethical differences will
be regarded as a function of religious differences and ethical reasoning and
discussion will be interpreted as an attempt at religious conversion.

But what does it mean to say that ethical decisions are ultimately
grounded upon, and inseparable from, religious belief? For some this may
mean simply that our ethical principles are historically rooted in one or
another religious tradition. Even if this is true, however, it does not follow
that the principles cannot be justified on their own terms, quite apart from
the tradition from which they developed. We do not, for example, say that
the validity of modern chemistry depends on the validity of Renaissance
alchemy, even though the former had its origins in the latter; nor does the
fact that astrology was the mother of modern astronomy imply that contro-
versies arising in the latter cannot be resolved without appeal to the former.
Similarly, even if there is a historical connection between religion and basic
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ethical principles, we cannot conclude that the validity of an ethical prin-
ciple depends upon the validity of the religious tradition from which it
emerged.

But when people claim that ethics is based on religion, they may also
mean that religion alone can provide the ultimate justification of our most
basic ethical principles. Many believe that an ethical principle is correct only
if it has been issued by God. If this is true, a secular ethical framework will
have no foundation, and basic ethical differences will be beyond the reach of
reasoning and empirical evidence.

Nonetheless, we think that secular considerations offer at least as much
support for basic ethical principles as religious considerations and that
questions of public policy in a pluralistic society can be resolved only by
appeal to secular arguments. In the previous section we suggested that the
method of reflective equilibrium provides the most plausible approach to
justifying ethical principles. Whatever cognitive difficulties attach to this
method, they are no greater than the cognitive difficulties raised by the
notion of God, or any other purely religious authority, as the ultimate
source of ethical justification. Moreover, the striking similarity among the
basic ethical principles held by people of widely diverse religious convictions
is difficult to explain if ethical principles can be justified only within the
context of religion. According to P. H. Nowell-Smith, this similarity

can be explained only on the hypothesis that when men think morally they think as
they do when they think technologically—that is, rationally and on the basis of
experience. The human needs that morality serves, nonaggression and cooperation,
are everywhere the same, and it is not surprising that intelligent beings, reflecting on
their own experience, have evolved broadly similar codes for meeting them.2!

Thus, although people may attribute certain principles like the Golden Rule
to religious authority, it is likely that insofar as these principles are widely
accepted and presumed to be binding on believers and nonbelievers alike,
they are also grounded on reason and empirical evidence.2

Our reasons for suggesting that questions of public policy be discussed
in secular terms are mainly pragmatic. Agreement on basic policy in
religiously heterogeneous societies like ours is possible only if the reasons
for accepting such policies are independent of any particular religious
doctrine. For example, patients and health professionals of various re-
ligious persuasions, as well as agnostics and atheists, will be able to reach
agreement on recurring ethical issues in health care only if they can appeal
to secular principles. Therefore, to the extent that it is important for people
of differing religious convictions to adopt common basic policies, it
is important that they support their views with secular arguments, even if
their views had their origin in, and can also be supported by, religious
arguments.
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To suggest that basic ethical principles can be justified by secular con-
siderations is not, however, to imply that people’s religious beliefs, prin-
ciples, and practices are irrelevant to the content of these principles. On
the contrary, they are of central importance. To the degree that religious
beliefs form a part of one’s identity as a person, respecting the exercise
of these beliefs is part of respecting the individual as a person. If a secular
framework is to be acceptable to people of various religions, therefore,
it should allow considerable freedom of religious observance and practice.
In the context of health care, this will require that health professionals
respect the importance of their clients’ religious beliefs when these have
bearing on decisions about their care. Thus, for example, religious holi-
days, dietary restrictions, and attitudes toward contraception, sterilization,
autopsy, and so on, will often be important in determining a client’s course
of treatment. Similarly, clients and various health care organizations and
agencies must, when possible, respect the religious beliefs of various health
professionals.

We may now apply this brief analysis of the relationship between ethics
and religion to Jean Lyons’ dilemma in “Religious and legal considerations
in conflict.” The first thing to note is that Jean’s opposition to abortion is
based on her identification with particular religious ideals. This means that
others, in their interactions with Jean, must, if they are to respect her,
respect her personal views on abortion. But unless Jean can also provide
strong, nonreligious arguments in support of her opposition to abortion,
her personal, religiously grounded opposition is not sufficient to override
her prima facie obligations to provide legal nursing services and to preserve
the client’s right to privacy. For if Jean’s views are grounded in nothing
more than religious teachings or conviction, any attempt to dissuade Kathy
from seeking an abortion (assuming Kathy does not share Jean’s religious
beliefs) would amount to an imposition of the nurse’s religious beliefs on
the client. And although people may try to convert others to their reli-
gious beliefs, the nurse-client encounter is certainly not the proper place
for it.

There are reasonably strong, nonreligious arguments to show that abor-
tion is a serious moral wrong.?? The problem is, however, that there appear
to be equally strong, nonreligious arguments showing that abortion is not a
serious moral wrong and that it is, therefore, unjustifiable to prevent a
woman who wants an abortion from obtaining one.2¢ Thus, even if Jean’s
opposition to abortion were based on secular considerations, we may hope
that attempts to anticipate and respond to objections to her position would
have revealed to her that decent, thoughtful people—people who are neither
callous nor “moral pygmies®—can hold an opposing view. Since purely
religiously based convictions are inadmissible, secular arguments are incon-
clusive, and abortion is not illegal, we would state our position by saying
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that Jean must not interfere with Kathy's efforts and probably ought to give
her the information she wants, But if she can find someone else to provide
this information, Jean may be able to “conscientiously refuse” to do so (see
Chapter 4, Section 5) and refer Kathy to the other source.
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Nurses and Clients

1. Introduction

Moral dilemmas arising from encounters between nurses and clients gener-
ally raise one or more of the following questions. First, under what circum-
stances, if any, and for what reasons, if any, may a nurse treat an adult client
as if he, or she were a child? In other words, how can what we will call
“parentalism”! be justified? Second, under what circumstances, if any, and
for what reasons, if any, is a nurse justified in deceiving a client? Modes of
deception may range from nonverbal pretense to withholding relevant infor-
mation to outright lying. Third, under what circumstances, if any, and for
what reasons, if any, may a nurse divulge information that has been given in
private under the assumption that it would be held in confidence? Fourth,
what is the relationship between professional obligation and personal risk?
For example, when, if ever, may a nurse refrain from caring for an AIDS
patient? And fifth, how does the nurse determine to whom she owes funda-
mental allegiance when she cannot satisfy the interests of all those whom she
has some prima facie obligation to serve? For example, how should a nurse
balance the welfare of a family with the needs of individual members?

Although for the purposes of analysis we will examine each of these five
kinds of questions separately, individual cases will often raise more than one
of them. For example, one of the most common forms of parentalism
involves deceiving patients in one way or another so that they will consent to
procedures that the doctor or nurse believes to be “in their best interest” or
“for their own good.” The following case raises not only questions of
parentalism and deception but also questions about who ought to be re-
garded as the principal subject of nursing care and concern.

52
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3.1 A helpful lie?

Public health nurse Linda Stone first met Arlene Knox when she was
referred to the county public health department by an emergency room
nurse who was concerned that Arlene’s bouts of intoxication might be
harmful to her unborn child. Linda soon learned that Arlene had previously
been addicted to heroin; but when her boyfriend threatened to leave her, she
had stopped taking the drug. Shortly thereafter Arlene had become preg-
nant. Over a period of several months Arlene repeatedly told Linda that she
was no longer drinking, but Linda, aware of Arlene’s past need for drugs
and suspicious that she had not actually stopped drinking, continually
worked to educate her about the danger of alcohol to the baby.

After delivery, Arlene’s doctor told her the baby had fetal alcohol syn-
drome. When Linda made a home visit a few days later, Arlene was still
crying and distraught and asked Linda to reassure her that she had not
harmed the baby, that he did not have fetal alcohol syndrome. Linda
suggested they both look at him, and she was surprised by his good health
and vigor. He had none of the obvious signs of the syndrome. She imme-
diately began to suspect that the physician had lied to Arlene in an attempt
to shock her into an awareness of the seriousness of her drinking. Linda did
not contradict the doctor, but told Arlene to ask him again. She also calmed
her by pointing out the baby's strengths and by reassuring her that she
would help her learn ways to stimulate his development over the next year.

Later Linda phoned the physician and learned she was right in suspecting
a ruse; any problem the baby might have from alcohol would probably be
small. The doctor said he would tell Arlene the case was slight when he next
saw her, but he had no intention of changing his story since it seemed to
make her realize what could have happened and, as a result, seemed to have
strengthened her resolve to stop drinking.

Linda knew that lying and shocking Arlene was no substitute for helping
her deal with the problems underlying her drinking. However, Linda also
thought that she should perhaps also lie to Arlene; she definitely did not
want to see Arlene drink excessively during another pregnancy and damage
a child. Telling the truth might lead Arlene to believe she had no need to
worry about the amount of alcohol she could consume during another
pregnancy. Linda thought that she would begin to help Arlene with some of
her underlying problems whether or not she contradicted the physician’s
story. After several days of deliberation, Linda finally decided to go along
with the deception since, she reasoned, it seemed to be in Arlene’s best
interest.?

Insofar as Linda seems ultimately to justify her complicity in deceiving
Arlene by appealing to what she believes to be Arlene’s best interest, the
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justification is parentalistic. But there may be nonparentalistic factors in
Linda’s mind as well. If her concern for the welfare of Arlene’s baby and the
children resulting from possible future pregnancies was the principal basis
of her decision, the justification would no longer be parentalistic. She would
not be deceiving Arlene mainly for her own good but for that of her future
children. Here, of course, questions arise as to whom Linda owes fundamen-
tal allegiance: Arlene, the new baby, or possible future babies? Finally, the
deception in this case, as in most others, does not involve a straightforward
decision to tell a bald lie. It is more a question of withholding the truth. Of
course, the situation is complicated by the fact that the deception was
initiated by the physician, and a decision to unmask it could be costly to
Linda’s working relationship with him.

This brief discussion indicates just how complex cases of this kind can
become. To attempt to analyze them, the rest of this chapter will be divided,
somewhat artificially, into sections on parentalism, deception, confidential-
ity, personal risks and professional obligations, and conflicting claims.
Discussion of the complications from the involvement of a physician will be
deferred until the following chapter. The reader is reminded again, however,
that in everyday life these considerations frequently overlap.

2. Parentalism

In its most general sense, parentalism means that an adult is being treated as
if he or she were a child by persons acting as if they had the authority and
concern of a parent.? Just as a parent may force an unwilling child to go to
bed at a certain hour or take bitter medicine, so too, it is argued, a nurse
may sometimes force an unwilling patient to get rest or receive treatment.
Like the parent, the nurse will claim to be acting on the behalf, although not
at the behest, of the patient; for, like the child, the patient is presumed
unable to appreciate the connection between the nurse’s behavior and his or
her own welfare.

When a parent forces or manipulates a child into doing something for his
or her own good, the assumption is that the child lacks the capacity to
understand, endorse, and act in accord with the parent’s benevolent aims.
When a child is, in fact, able to understand and appreciate the parent’s
reasoning, but nonetheless disagrees with it, parental force or manipulation
may no longer be justified. Thus, it is one thing for a parent to force a four-
year-old to brush his or her teeth; it is quite another for a parent to prevent a
fourteen-year-old from going to any but “G”-rated movies. Parents are
justified in coercing or manipulating children into doing things “for their
own good” when (1) it is reasonably clear that the result will be in the child’s
interests; (2) the child is unable to understand or resists rational appeals to
the connection between the act in question and his or her own (long-term)
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interests; and (3) it is reasonable to assume that, in the absence of special
“brainwashing” or indoctrination, the child will endorse or ratify the par-
ents’ behavior at a later date when he or she can understand and appreciate
the parents’ aims and reasoning. It is because forcing four-year-olds to
brush their teeth clearly meets all of these conditions, while preventing
fourteen-year-olds from going to any “PG” movies does not, that we are
inclined to think the former more justifiable than the latter.

Insofar as parentalistic coercion or manipulation of an adult involves a
refusal to accept at face value the choices, wishes, or action of an individual
who is presumed to be autonomous and self-determining, it bears an even
heavier burden of justification. Parentalistic behavior, regardless of benevo-
lent motives or the magnitude of the benefit to be secured or the harm to be
avoided, overrides the right of an adult to be treated as a person. To be a
person, as the term is used here, is to regard oneself as having the ability and
right to formulate various projects and make various commitments, and
then to attempt to fulfill them. A human being is identified as a particular
person by the values and life plan that guide his or her conduct. To respect
another as a person, then, is to take full account of his or her values and life
plan and to give them as much consideration in determining the effects of
one’s conduct as one wants given to one’s own values and life plan. Con-
versely, to disregard or give only perfunctory consideration to the values
and life plans of others is to show contempt for them as persons. It is to
regard them as mere objects or things rather than one’s equals as persons,
even if one’s aim is to benefit them or protect them from harm. In Kant’s
terms, it is to treat them as mere means to an end, and not as ends-in-
themselves. And nothing is more demeaning to a person, more damaging to
self-respect, than to be so treated. To deal with a sick individual as a person,
then, is to place his or her values and plans, as far as possible, in the center
of the picture and to attempt to preserve his or her sense of capacity for
reflective choice.6

Nonetheless, as the following case illustrates, there may be times when an
adult’s capacity for reflective choice is seriously impaired.

3.2 Parentalistic restraint

Sixty-seven-year-old Henry Young had suffered a stroke and was being kept
under continual restraint in the hospital at the direction of Kirsten Bennett,
the supervising nurse. A locking waistbelt was used, whether Mr. Young was
in bed or in a chair. The belt was a “humane” design, permitting him as
much freedom as possible while assuring that he could not fall out of the bed
or chair.

Mr. Young had had a fall earlier in this hospital stay, having attempted to
walk while unattended. He was only slightly injured in this episode, but
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because of the possibility of serious injury that such a fall presents, Kirsten
required him to be restrained in the waistbelt whenever he was left unat-
tended, even for a very short period. Mr. Young vigorously protested that he
was being deprived of his dignity, that he felt as if he were in prison, that he
was afraid of being unable to escape in the event of a fire, and that he was
perfectly competent to be left free and responsible for his own safety. In
response, Kirsten repeatedly told him that the restraint was a “standard
procedure” for patients in his condition and that he had no choice in the
matter as long as he remained in the hospital and his condition remained
unchanged.

Underlying her decision was the fact that, as is not uncommon in such
cases, Mr. Young's mental capacities seemed to swing back and forth so that
sometimes he was undoubtedly competent to move about at liberty, but at
other times he became confused and lost some degree of motor control. It
had, in fact, been during such a confused period that he had suffered his
earlier fall. Another important consideration was the fact that the nursing
staff did not have time to keep continual watch over him. Thus, as Kirsten
explained to Mr. Young’s family, the restraint was “for his own good” even
though contrary to his wishes. All things considered, she maintained, it was
best for him to be kept in the waistbelt, even during periods of mental
clarity, in order to insure that he would not, when unattended, lapse into
mental confusion and seriously hurt himself. Mr. Young's family agreed
with the supervising nurse and fully supported her decision.”

If we assume that Kirsten’s appeal to Mr. Young’s best interests is not a
rationalization for a more basic concern with the hospital’s legal liability, the
convenience of the nursing staff, or an authoritarian desire to exercise com-
plete control over all patients, her reasons for keeping him in restraints are
purely parentalistic. She believes that Mr. Young’s capacity to decide for
himself on this question has been seriously impaired and that because he runs
a significant risk of harm from being left unrestrained while unattended, he
must, for his own good, be kept in the waistbelt even if he resists and protests.
The question now is whether this parentalistic intervention is justifiable.

Parentalistic behavior requires justification because it refuses to accept at
face value the choices, wishes, or actions of an individual who is presumed
to be autonomous and self-determining. Thus, in justifying a particular
parentalistic intervention, one must show that the presumption of auton-
omy or self-determination no longer holds—that the choices, wishes, or
actions of the individual are not genuinely autonomous or authentically self-
determined.8 Even John Stuart Mill, whose defense of individual liberty is
often considered to be antiparentalistic in the extreme,® allowed that we
may interfere with a person’s acting on his or her expressed desires when we
can be certain that they are not his actual desires.
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If either a public officer or anyone else saw a person atempting to cross a bridge
which had been ascertained to be unsafe, and there were not time to warn him of this
danger, they might seize him and turn him back without any real infringement of his
liberty; for liberty consists of doing what one desires, and he does not desire to fall
into the river.1

Similarly, we might conclude that Mr. Young does not desire to injure
himself while walking around unattended. Thus, insofar as he is prevented
from doing so, the nursing staff no more violates his right as a person to do
what he (genuinely) wants to do than the intervener in Mill’s example
violates the rights of the person crossing the bridge.

In both Mill’s example and the case of Mr. Young, the defense of the
intervention rests on two conditions; (1) the ignorance or impaired capacity
for rational reflection of the agent, and (2) the magnitude and probability of
harm that would result without parentalistic intervention. Although some
would argue that only the limited autonomy of the first of these conditions
is necessary to justify parentalistic interference, and others would maintain
that the prospective harm of the second is by itself sufficient to justify such
interference, we believe that both are necessary.!! If a person meets condi-
tion (1) but does not thereby run an increased risk of significant harm, one
cannot say that the “lesser evil” (the deprivation of liberty or choice) is
justified by appeal to the avoidance of a “greater evil” (harm to the person
whose liberty or choice is restricted); hence, the intervention is not clearly in
the person’s best interests. And if a person meets the harm condition (2) but
is mentally competent and fully aware of the magnitude and probability of
harm that may result from his or her action, interference cannot be justified
on parentalistic grounds unless one is willing to say that autonomous people
should not be free to drive racing cars, smoke cigarettes, or refuse certain
forms of medical treatment.

Although a parent may be justified in making a child do things judged to
benefit the child as well as to protect him or her from harm, we believe that
generally a health care professional can override an adult client’s right to
self-determination only to prevent harm. Although the difference between
preventing harm and providing a benefit is not always clear, often it is both
clear and useful. The main difference between the promotion of benefit and
the prevention of harm, for our purposes, is that it is much easier to obtain
agreement on what constitutes a harm than on what constitutes a benefit.
People may, for example, differ widely about whether public funds should
be used to promote the arts, athletics, ethnic festivals, libraries, or parks, but
there is usually significant agreement among the same people that such
funds should be used to prevent foreign invasions, crime, and disease. The
latter are regarded as harms of great magnitude by most any set of values,
while whether one or another of the former is regarded as a vital benefit will
vary widely from one set of values to another. Thus, unless one has a more
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or less explicit prior consent for interventions conceived mainly as providing
a benefit rather than preventing a harm, the presumed benefit (which may
simply reduce to the imposition of one’s own values on a vulnerable patient)
cannot override the certain infringement of a person’s right to self-determi-
nation.

Underlying this emphasis on harm as opposed to benefit is an assumption
that parentalistic behavior is justifiable only if the subject of the intervention
in some sense consents to it. For example, a parent’s forcing the child to
brush his or her teeth is justified, in part, by the reasonable assumption that
the child at a later date, when the parent’s aims and reasoning can be
understood and appreciated, will endorse or ratify the parent’s behavior. As
Gerald Dworkin puts it, “Parental paternalism may be thought of as a wager
by the parent on the subsequent recognition of the wisdom of the restric-
tions. There is an emphasis on what could be called future-oriented con-
sent—on what the child will come to welcome, rather than on what he does
welcome. 12 Similarly, just as Mr. Young, the stroke victim in Case 3.2, does
not want to injure himself, and the person about to walk over the bridge in
Mill’s example does not want to fall into the river, those who parentalisti-
cally interfere can reasonably assume that their interventions will later be
ratified by the subjects of the interference.!3 Thus, we may now add a future
consent condition to the two we have already provided for the justification
of an act of parentalism. An act of parentalism will now be said to be
justified if and only if:

1. the subject is, under the circumstances, irretrievably ignorant of relevant
information, or his or her capacity for rational reflection is significantly
impaired (the autonomy condition);

2. the subject is likely to be significantly harmed unless interfered with (the
harm condition); and

3. it is reasonable to assume that the subject will, at a later time, with
greater knowledge or the recovery of his or her capacity for rational
reflection, ratify the decision to interfere by consenting to it (the ratifica-
tion condition).14

Recent discussions of the justification of parentalism often distinguish
two forms: “strong” and “weak.” Strong parentalism emphasizes doing what
is ostensibly for the patient’s own good or welfare regardless of his or her
capacity to consent. Weak parentalism, on the other hand, involves acting to
benefit a person or limit harm when, due to irretrievable ignorance or
mental impairment, the patient is substantially unable to make the decision
for him- or herself. Our emphasis on the autonomy and ratification condi-
tions indicates that we are endorsing a “weak” and not a “strong” form of
parentalism. Our restriction of condition (2) to harm, and excluding benefit
or welfare, indicates that ours is also among the weaker versions of “weak”
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parentalism. Our main reason for rejecting stronger versions of parentalism
is that they are usually too quick to override the patient’s autonomy in the
name of a conception of the good that cannot be shown by cogent argument
to be superior to the patient’s own conception of the good. On the other
hand, the form of weak parentalism outlined here can, in many instances, be
justified in the context of health care.

Let us now become more thoroughly acquainted with our three condi-
tions for justifiable (weak) parentalism by applying them to three more
cases.

3.3 Convincing the patient

“The job of a primary nurse,” in Debbie Rokken’s words, “is to provide care
to the patients; and that includes basic assessment, basic nursing care,
bathing, and different kinds of nursing duties; also more sophisticated care,
such as giving chemotherapy, blood components, IVs, and medications. If I
personally cannot give the care directly, then I have an LPN or an orderly
who will work along with me to see that the care gets done. I work the three-
to-eleven shift, and another RN from the day shift is my associate. Between
the two of us, we organize the care and provide it to the same group of
patients.” In the primary care system the primary nurse, being ultimately
responsible for the patient’s nursing needs, exercises considerable influence
over the patient. !5

Debbie and her associate cared for Mrs. Cotton, who was thought to have
metastasis to the pelvic area and for whom extensive surgery was recom-
mended. Both nurses agreed to help Mrs. Cotton decide about having
surgery, which “might be radical.” Mrs. Cotton was apprehensive about
surgery, afraid of losing control with the anesthesia, and afraid that the
procedure would be too radical. According to Debbie, Mrs. Cotton “had
very little support from her husband or her children; no one talked about
surgery, much less helped her decide whether or not to have it done.”
Debbie had seen two women recently “do very well with similar extremely
radical procedures.” She also thought that the other alternatives, no treat-
ment at all or a less radical treatment, would lead to a much more rapid
demise and certainly a lowered quality of life with dependence on narcotics
for pain. Therefore, she attempted to convince Mrs. Cotton that such
surgery might be a good idea. Debbie spent time talking about why Mrs.
Cotton needed the surgery and what could happen as a result of her not
having it. She spent time with Mrs. Cotton and carefully chose interpersonal
relations skills that might enhance feelings of trust. She sat close to Mrs.
Cotton, occasionally held her hand, and once put her arm around her
shoulders to comfort her. Shortly thereafter, Mrs. Cotton decided to un-
dergo the surgery.
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Months later Debbie reconsidered her actions, not because of Mrs. Cot-
ton, whose pelvic mass was not malignant, but because in her words, “After
more experience [ saw a lot of women not do so well, and suffer more from
that kind of treatment. It certainly makes you ask yourself whether you're
doing them a service or not.” Debbie’s parentalistic intervention in this case
seems to meet none of the conditions we have suggested as necessary to
justify such an intervention. It does not meet the first condition because
there is no evidence that Mrs, Cotton’s capacity for rational reflection is
impaired (her fears seem to be those that most people would have about
major surgery), and her ignorance of the risks of the procedure could be
remedied simply by providing her with information. Debbie’s intervention
does not meet the second condition because, as she later learns, her belief
that Mrs. Cotton is likely to be significantly harmed by not having the
operation is based on insufficient evidence. Debbie’s initial assessment of
the risks and benefits of the surgery were based on a sample of only two
cases. Finally, for the same reason, Debbie could not reasonably assume
that Mrs. Cotton would later consent to her interference and hence ratify it;
thus the third condition was not met. We may, therefore, conclude that
Debbie’s parentalistic intervention in this case was not justified.

The question of justified parentalism also arises in the following case.

3.4 Breaking the cigarette habit

Twenty-three-year-old Fred Winston had attempted suicide by shooting
himself in the head. He was hospitalized with permanent brain damage,
which left him largely helpless and his body deformed by muscular contrac-
tions. He required assistance for almost every activity. He was usually
incontinent, though this was attributed more to a lack of concern than to
physical incapacity. In addition, his speech was barely audible, and the
combination of brain damage and emotional difficulties resulted in stam-
mering, repetitious speech patterns.

Fred failed to eat well, and his primary pleasures seemed to be watching
television and smoking cigarettes. After his initial period of hospitalization,
those responsible for his nursing care decided to try to limit his smoking “for
his own good.” Thus, he was often falsely informed that his cigarettes were
all gone, or that there were only one or two left and he ought to save them
for later, or that no one was available to supervise him while he smoked (a
safety requirement necessary because of his limited fine motor control). The
nursing staff reasoned that since he did not appear to care about what was in
his own best interest, they would have to take measures to limit his smoking
even if he protested.

When he sensed what was happening, Fred protested as strongly as his
limitations would allow. In response to the nurses’ explanation that what
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they were doing was for his own good, he insisted that since there was little
hope that his condition would improve, he was entitled to whatever gave
him pleasure at the present moment. Given his condition, he maintained,
smoking was “for his own good.” But inasmuch as his physical debilities and
difficulties with speech limited his capacity to resist or vociferously protest
the nurses’ behavior, their will prevailed.'¢

Before determining whether the nursing staff’s conduct meets our three
conditions for justifiable parentalism, we may want to ask whether their
actions are, at bottom, parentalistically motivated. Parentalistic reasons for
forcing or manipulating people to do certain things often function as rather
high-minded rationalizations for conduct that is actually motivated by
anger or a concern for one’s own advantage or convenience. In such cases
parentalistic reasoning, which we may characterize as primarily other-
regarding, simply acts to conceal reasoning that is basically self-regarding,
though we may be reluctant to admit this—even to ourselves. In Case 3.4,
for example, it would not be surprising if the nursing staff’s behavior were
motivated by an underlying, unarticulated anger with Fred. After all, pa-
tients like Fred are not likely to make the nurses’ already difficult job any
easier. He requires a great deal of care and shows a lack of respect and
consideration for the nurses by his apparently willful incontinence. His
failure to eat well is also likely to frustrate the nurses and, like most people,
they are probably threatened to some degree by Fred’s self-destructive re-
pudiation of society and all they hold dear, regardless of what drove him to
attempt suicide. Thus, it is important in this case for the nursing staff to deter-
mine whether their conduct is actually, or only apparently, parentalistic.

Even if their plan to help Fred cut down on his smoking is intended for his
own good, and not simply a rationalized expression of anger, it does not
meet the conditions we have set out for justified parentalism, It does not
meet the autonomy condition because, as far as we can tell from the case
description, Fred is neither ignorant of the dangers of smoking nor is his
capacity to reason about his decision less impaired than that of other
smokers. (It should be noted that other patients in the same part of the
hospital were, subject to safety rules, allowed to smoke as they wished.) The
staff’s parentalistic behavior fails to meet the second condition not because
cigarette smoking is not harmful but rather because it has not been regarded
by the society as a whole to be so harmful that adults, after being duly
warned, are not free to decide for themselves whether the benefits outweigh
the risks. Consistency demands, then, that we regard the probability and
magnitude of harm to Fred from smoking at this point no greater than that
to him before his hospitalization or to other people in or out of the hospital.
Finally, the nurses cannot reasonably assume that Fred will, at some later
date, ratify their decision by consenting to it. As he himself suggests, given
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his limitations, the pleasure derived from smoking has taken on a greater
significance than it had before his hospitalization. As these limitations are
apparently permanent, it is unlikely that he will ever be able to replace the
pleasures of smoking with anything else.

If the nurses’ conduct is not an instance of justified parentalism, it must
be regarded as an attempt to take advantage of Fred’s dependence and
vulnerability to impose their values on him. Surely if he were strong enough
to smoke without supervision or to protest vociferously, the nursing staff
would be forced to change their treatment of him. Insofar as their force
prevails, so too does their will, This, of course, is not the first time that
professional dominance has violated the rights of patients to be treated as
persons. But here as elsewhere, a precedent for the violation of someone’s
personhood ought never to be confused with an ethical justification for it.

The recent emphasis in nursing on health promotion and teaching con-
stantly raises questions about justifiable parentalism. How far may a nurse
go in trying to alter a client’s way of living in the name of better health? Can
one be parentalistic when the situation is very complex and the likelihood of
harm cannot be reliably gauged? And if so, what form should the parentalis-
tic interference take? Are exaggerated threats and lies acceptable if nothing
else appears likely to be effective? Consider, in this connection, the follow-
ing all-too-typical case.

3.5 Promoting a healthy lifestyle

Donna Boyd, staff nurse, faces the task of interpreting Alan Spencer’s
current health risk appraisal form to him. The appraisal, a computer print-
out sheet, indicates the risks he faces from various health problems, given
his age and physical condition. In Donna’s professional judgment, Mr.
Spencer’s health risk appraisal shows that he should reduce his smoking and
intake of food and alcohol, exercise more, and take his medicine with
greater regularity. Although Mr. Spencer, who is fifty years old, reports that
he watches his diet, has cut down on his smoking, and regularly takes his
medicine, he has nevertheless gained fifteen pounds during the past year; he
came into the hospital with a blood pressure of 220/ 140, cholesterol level of
500 mg/dl, and triglycerides level of 450 mg/dl. Donna knows that during
other hospitalizations and clinic visits other nurses have tried to persuade
Mr. Spencer to change his lifestyle, but he has become irritated by such
efforts and what he has termed “preachy nurses.” He has indicated that he
wants no further discussion of his personal behavior. Donna, however, is
strongly inclined to make another effort to get him to change his ways, for
his own good.

Since previous discussions to this end seem to have been unsuccessful,
what should Donna do? Should she simply hand Mr. Spencer the assess-
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ment with no further comment? Should she try to overcome his reluctance
to change by using subtle or open threats, or even lies, about the likelihood
of a painful and early death? Or is there a more plausible course of action
that lies between these two extremes?\!

We leave it to the reader, at this point, to answer these questions for him-
or herself. The answers, we believe, are not obvious. A good way to begin is
to determine whether parentalism might be justified in this case; and, if so,
whether threats or deception about the likelihood of a painful and early
death can in this case be parentalistically justified. Other relevant considera-
tions include the possibility that further efforts to alter the client’s lifestyle
might only increase his antagonism to medicine and nursing and thus be
counterproductive, and whether or not the nurse can reasonably expect the
high value she, quite understandably, places on health to be shared by the
patient.

3. Deception

The foregoing case raises questions about the use of deception in trying to
regulate a client’s conduct. Deception is a form of manipulation, and
manipulation, like coercion and rational persuasion, is a way of inducing
others to do what one wants them to do. Before the forms and possible
justifications of deception in the context of nursing are directly examined, it
will be useful to compare and contrast manipulation with coercion and
rational persuasion as ways of inducing clients to comply with various
medical and nursing directives.

Rational persuasion consists of appealing to another person’s rational
capacities in order to influence his or her behavior. Reasons and information
are provided for or against various courses of action with a view toward
changing the other person’s beliefs or conduct in some specific way. Ideally,
rational persuasion is conceived as a dialogue in which the persons attempting
to do the persuading recognize that those to whom they direct their arguments
are their equals as persons. As Lawrence Stern has pointed out, “There is, in
general, no point in reasoning unless the other person is capable of seeing
reason, getting the point. If he can do that he can also correct me if I am
mistaken. We are co-members of the rational community.”!® Thus, for a nurse
to obtain a client’s compliance with one or another directive or procedure by
rational persuasion or client education is to recognize and respect his or her
personhood. It is, for this reason, ethically preferable to manipulation or
coercion in this interpersonal context as well as others. Despite her profes-
sional status, then, the nurse must be prepared to engage in genuine dialogue
with the client, which means that the client must be allowed the same opportu-
nity to alter the nurse’s views that the nurse has to alter the client’s views.
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Manipulation, on the other hand, puts a premium on the results of one’s
intervention and less emphasis on the means. It is a mode of altering
another’s beliefs or behavior by subverting or bypassing his or her rational
capacities. As Stern indicates, manipulation includes “such things as deceit,
the deliberate by-passing of conscious processes, and various conditioning
techniques (real or science fiction) which place belief or action beyond
rational criticism.”!® Etymologically, the terms management, as in the
phrase “patient management,” and manipulation both have to do with
handling things (hand is mano in Italian and Spanish and main in French).
Raymond Williams, in his study of language and cultural transformation,
has pointed out that “the word manage seems to have come into English
directly from mannegiare, It.—to handle and especially to handle or train
horses.”20 Horses are not handled or managed as if they were persons; one
needn’t pay attention to their capacity for rational reflection or personhood
because they haven’t any. To treat a person in the same manner bears a
heavy burden of justification. Manipulation of persons with the aim of
achieving a certain result places an overriding value on that result. The
benefits of the result, in the view of the manipulator, are more important
than the moral and emotional costs to the manipulated individuals from
disregarding their personhood and treating them as if, say, they were horses.
On the face of it, then, nurses should be reluctant to resort to manipulating
their clients unless there are strong ethical grounds for doing so.

There is an interesting contrast between manipulation and coercion,
understood here as one person’s bending another to his or her will by force
or the threat of harm. As Stern has pointed out:

Coercion is not dialogue. But in a sense it is closer to dialogue than is manipulation.
Generally speaking, when successful, coercion achieves only unwilling compliance
with the wishes of the person who uses it. There is no change of belief on the part of
the coerced person; nor does he lose his capacity to do otherwise should opportunity
offer. He gives in but is not convinced; and he remains an independent center of
action. By contrast, manipulation brings about willing compliance or psychological
incapacity to do otherwise. Coercion leaves open the possibility of dialogue; manipu-
lation forecloses it.2!

This suggests that coercing clients to comply with nursing directives or
procedures, though needing justification and falling short of the ideal of
compliance grounded on rational persuasion, is in some ways preferable to
manipulating them.

Instances of rational persuasion, manipulation, and coercion can be
found in the case studies we have already set out in this chapter. Linda
Stone’s initial response to Arlene Knox’s drinking problem in Case 3.1 is an
attempt to educate her about the danger of alcohol to her baby and thus
rationally persuade her to stop her heavy drinking. Later, however, she also
supports the doctor’s decision to rely on manipulation in order to curb the
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drinking problem. In Case 3.2, Kirsten Bennett decides to use coercion to
restrict Mr. Young’s freedom of movement in the hospital. She might,
however, have been able to take advantage of his lucid periods to persuade
him rationally that, all things considered, being restrained in the waistbelt
whenever unattended was in his best interest. Case 3.3 provides an interest-
ing example of nondeceptive manipulation. Here Debbie Rokken uses inter-
personal relations skills to manipulate Mrs, Cotton’s consent to surgery.
Debbie’s approach to Mrs. Cotton in this instance may be no more in the
subject’s best interest than that of an automobile salesperson to a prospec-
tive buyer. Finally, in Case 3.4 the nursing staff first tries to manipulate Fred
Winston into cutting down on his smoking, and when this effort fails, they
fall back on force or coercion.

Deception is the most common form of manipulation but, as Debbie’s use
of “interpersonal relations skills” in Case 3.3 illustrates, it is not the only
form. The clearest, most widely recognized form of deception is lying. To lie
is to intentionally say what one believes to be false with the aim of having
others come to believe that it is true. There are, however, a number of ways
to deceive people apart from lying.22 One may, for example, deceive people
simply by one’s nonverbal behavior. Pretending to be busy when you want
to avoid an inveterate bore or faking left before cutting right while playing
basketball are just two of many examples of nonverbal deception.

Verbal deception can also take other forms. Saying something that delib-
erately creates a false impression but, because it is literally true, is not a bald
lie is nonetheless an act of deception. An example from a widely used logic
text?3 provides a particularly apt illustration of this distinction. One night
aboard a certain ship the first mate got drunk. The captain was rightly very
angry at this serious offense, and despite the mate’s pleas for a second
chance, entered into the ship’s log: “The mate was drunk last night.”
Smarting and eager for revenge, the mate struck back the following day by
(truthfully) writing in the log: “The captain was sober last night.” Now this
joke trades on the distinction between saying what is literally true on the one
hand and conveying a true impression on the other. When the mate writes
“The captain was sober last night,” what he says is literally true, but in the
context it creates a false impression—namely, that the captain was drunk
every other night. Thus, we must not allow a fastidious preoccupation with
lying to blind us to the important distinction between saying what is literally
true and conveying a true impression.

Other modes of verbal deception turn on negative as opposed to positive
verbal acts, such as intentionally refraining or forbearing from doing some-
thing.24 Negative acts of deception include refraining from correcting an
existing mistaken belief or allowing someone to acquire a mistaken belief.
Anthony Shaw, a pediatric surgeon, provides an example of the former in
an account of an encounter he had with the father of a newborn infant with
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Down’s syndrome and an operable esophageal atresia and tracheoesopha-
geal fistula:

After explaining the nature of the surgery to the distraught father, I offered him the
operative consent. His pen hesitated briefly above the form and then as he signed, he
muttered, “I have no choice, do 1?” He didn’t seem to expect an answer and 1 gave
him none.2s

But as Shaw admits in the next paragraph, the father’s consent was not truly
informed. “The answer . . . should have been ‘You do have a choice. You
might want to consider not signing the operative consent at all.””26 By
withholding this crucial bit of information, then, the surgeon had manipu-
lated the father into signing the consent form in a manner that was no less
deceptive than if he had employed a straightforward lie.

To summarize this brief account of the various forms of deception, we
may say that deception is a form of manipulation that is aimed at control-
ling people’s behavior by inculcating, or allowing them to retain, false
beliefs. As a form of manipulation it subverts people’s rational capacities
and restricts their autonomy. Insofar as a person acts on the basis of false
beliefs that have been deliberately conveyed or uncorrected by others, his or
her freedom and dignity as a person have been compromised.

All of the standard types of ethical frameworks surveyed in Chapter 2
contain principles or strong presumptions against deception. Although the
grounds will differ from one type of framework to another, the result is the
same: deception requires justification, and the burden of proof rests on
those who wish to initiate or maintain deceptive acts.

Most duty-based frameworks include some form of basic duty against
lying or deception. St. Augustine’s religiously grounded, duty-based view
held that God forbade all lies and that those who lie do so at the risk of
endangering their immortal souls:

But every liar says the opposite of what he thinks in his heart, with purpose to
deceive. Now it is evident that speech was given to man, not that men might
therewith deceive one another, but that one man might make known his thoughts to
another, To use speech, then, for the purpose of deception, and not for its appointed
end, is a sin. Nor are we to suppose that there is any lie that is not a sin, because it is
sometimes possible, by telling a lie, to do service to another.?’

Such absolute prohibitions have also been claimed to rest on reason alone.
Kant, for example, maintained that in lying a person “throws away and, as it
were, annihilates his dignity as a man.”2 For, insofar as liars betray or
abandon reason and rationality as the proper mode of interaction among
persons, they betray or abandon the source of their moral worth. “To be
truthful (honest) in all declarations, therefore, is a sacred and absolutely
commanding decree of reason, limited by no expediency.”?® Although
neither Augustine nor Kant allows for exceptions to the duty to be truthful,
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other duty-based theories may build certain exceptions into the duty. Thus,
for example, a duty-based framework could hold that one has a duty to be
truthful except in those situations where deception is essential to preserve or
protect life, In this case the burden of proof would be upon the would-be
deceiver to show that in this instance deception is in fact essential to
preserve or protect life.

Right-based ethical frameworks ground the presumption against decep-
tion on a person’s right to autonomy or self-determination. Since deception,
as a type of manipulation, subverts or bypasses one's capacity to exercise
rational deliberation and choice, it undermines one’s personhood. As Alan
Donagan puts it, the duty to be truthful rests

simply on the fact that the respect due to another as a rational creature forbids
misinforming him, not only for evil ends, but even for good ones. In duping another
by lying to him, you deprive him of the opportunity of exercising his judgment on
the best evidence available to him. It is true that the activities of a lying busybody
may sometimes bring about a desirable result; but they do it by refusing to those
whom they manipulate the respect due to them.®

It is important to note, however, that this sort of case for truthfulness leaves
open the possibility of deceiving young children, those with severe mental
retardation or impairment, and others with a significantly diminished ca-
pacity for rational deliberation and choice. But even when one is justified in
deceiving such persons, one must consider their capacity or potential for
rational deliberation.

It is widely held that goal-based frameworks like utilitarianism allow
much more leeway for deception than do either right- or duty-based frame-
works. Indeed, we have echoed this bit of conventional wisdom in our use of
examples in the two preceding chapters. But the issue is not so clear.
Although on short-run utilitarian grounds it may appear that deception
would produce a greater net balance of happiness than would truthfulness in
many cases, a more long-run utilitarian outlook may indicate otherwise. As
Sissela Bok has emphasized, those who engage in deception

often fail to consider the many ways in which deception can spread and give rise to
practices very damaging to human communities. These practices clearly do not affect
only isolated individuals. The veneer of social trust is often thin. As lies spread—by
imitation, or in retaliation, or to forestall suspected deception—trust is damaged. Yet
trust is a social good to be protected just as much as the air we breathe or the water
we drink. When it is damaged, the community as a whole suffers; and when it is
destroyed, societies falter and collapse.3!

Thus, insofar as the consequences of each act of deception may have a
corrosive effect on the sort of trust that is necessary for the preservation of
essential, but fragile, social bonds, there is a strong utilitarian presumption
against deception.
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Given this presumption against deception common to all standard ethical
frameworks, it comes as something of a surprise to learn that codes of
medical and nursing ethics have traditionally been mute on the subject of
truthfulness. Bok points out that, through the years, the oaths, codes, and
writings of physicians have made little or no mention of being truthful.3
Nor, for example, is a concern for truthfulness reflected in the International
Council of Nurses Code for Nurses (Appendix A).

Whatever the reasons for this omission, the contemporary shift of empha-
sis in health care from the parentalistic dominance of professionals to the
individual rights of clients is now beginning to change professional codes.
The so-called Patient’s Bill of Rights, approved by the American Hospital
Association in 1973 (Appendix C), recognizes the patient’s right to “com-
plete current information concerning his diagnosis, treatment, and progno-
sis in terms that the patient can be reasonably expected to understand,” and
his or her right to “information necessary to give informed consent prior to
the start of any procedure and/or treatment.” Such information, the docu-
ment continues,

should include but not necessarily be limited to the specific procedure and/or
treatment, the medically significant risks involved, and the probable duration of
incapacitation. Where medically significant alternatives for care or treatment exist,
or when the patient requests information concerning medical alternatives, the pa-
tient has the right to such information.

This emphasis on honestly informing the patient is echoed in the most recent
version of the American Nurses’ Association Code for Nurses in Interpretive
Statement 1.1, “Respect for Human Dignity.” This shift to truthfulness
places a clear burden of proof on any health care professional who decides
to engage in any form of deception.

Yet this burden of proof can sometimes be met. The question is, Under
what conditions and for what reasons is it permissible or obligatory to
deceive a client? In what follows we will try, through a consideration of
cases, to address this question.

3.6 Giving placebos

Sandra Seamans, staff nurse on a surgical unit, is caring for Dorothy
Langley, whose doctor has ordered placebos to wean her off the Demerol
injections that she has persistently requested since being hospitalized after a
car accident. The day nurses have already given Mrs. Langley two injections
of sterile water, each of which seemed to relieve her pain for several hours.
Sandra does not want to give a placebo. She is worried about what she will
say if Mrs. Langley should ask what medication she is giving. She has
thought about warding off such questions with an “Oh, the same thing you
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got last time” to avoid lying; Sandra does not believe in lying to patients. Yet
she acknowledges, “You can'’t tell the patient it’s a placebo because that
ruins the whole effect. I know placebos are given to help the patient—to ease
off medication and to allow evaluation of pain. But it is still going behind
the patient’s back and I don't feel comfortable with it.”

Before determining under what conditions Sandra could be considered to
be participating in a justifiable act of deception, let us briefly call attention
to the way in which this case illustrates the distinction between telling the
literal truth and conveying a true impression.

First, since the effectiveness of the placebo requires Mrs. Langley to believe
that she is receiving biochemically active medication, she is deceived even if
she is never actually told a lie. Second, even if Sandra should respond to a
question from Mrs. Langley about her medication by saying what is literally
true (“It’s the same thing that you got earlier”) she nonetheless conveys a false
impression. Sandra would be compounding deception with self-deception if
she were to believe that there is a significant ethical difference between saying
“It’s Demerol” and “It’s the same thing you got last time.”

We turn now to the question of justification. It is, in general, much more
difficult to justify administering placebos than is commonly supposed. Too
often, for example, the administration of placebos reinforces the patient’s
mistaken belief that there is a “pill for every ill.” As a result, patients often
fail to understand the inevitability of certain aches and discomforts, the
limitations of medical understanding and techniques, the healing power of
time, the importance to health of certain patterns of living, and so on.3? In
addition, the cavalier administration of placebos involves needless expense.
But most important is the corrosive effect of placebos on the trust which is
an essential element in the relationships between patients and health care
professionals. As Bok points out:

The practice of giving placebos is wasteful of a very precious good: the trust on
which so much in the medical relationship depends. The trust of those patients who
find out they have been duped is lost, sometimes irretrievably. They may then lose
confidence in physicians and even in bona fide medication which they may need in
the future.

Finally, it is important to distinguish the placebo effect from the administra-
tion of placebos. The former is a way of characterizing healing that is
attributable to the interaction between patient and professional, though not
to any specific medication. The placebo effect adds greatly to the profes-
sional’s effectiveness and requires no deception. It must be noted, however,
that an indiscriminate reliance on placebos, which do require deception, will
in the long run severely impair the capacity of nurses and physicians to take
therapeutic advantage of the placebo effect.3s
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It follows, then, that placebos should be used with great reluctance and
only when nondeceptive means to the desired end have been exhausted.
For the sake of analysis we will assume that various nondeceptive attempts
to reduce Mrs. Langley’s dependence on Demerol have been eliminated on
grounds other than convenience or expedience. Thus, we assume that Mrs.
Langley has been unresponsive to attempts to educate her about the danger
of addiction and to persuade her rationally to go without Demerol. Fur-
ther, we assume that she is indeed running a significant risk of addiction,
that in her present mental state further efforts at persuasion will be fruit-
less, and that her apprehension about the drug’s being cut off will signifi-
cantly magnify her pain and distress, If these assumptions do not hold,
then we believe that the resort to placebo has been premature, But if they
do hold, there is a fairly strong parentalistic justification for employing a
placebo.

Recall the three conditions set out in Section 2 for justifiable parentalism,
If, as we have assumed, Mrs. Langley has been unresponsive to education
and rational persuasion about the dangers of addiction, we can infer that
her capacity for rational reflection has been impaired (either by the drug or
by her inordinate fear of the temporary pain and distress of being weaned
from it); thus the first condition will have been met. The second condition
will be met if significant harm is likely to result if she is not given the
placebo; and it appears that it will. And the third condition will be satisfied
because it is reasonable to assume that when Mrs, Langley is successfully
weaned from the Demerol and informed about the way in which it was done,
she will ratify or endorse the deception by retroactively consenting to it.

The following deception, although seemingly innocent, is much more
difficult to justify.

3.7 “You won't feel a thing”

Amanda Adams and two other public health nurses offer an immunization
clinic once each month in a conveniently located church. Amanda and her
colleagues try to dispel children’s fears of medical personnel by wearing
pleasant, attractive clothing rather than white uniforms and by being
friendly and cheerful.

One busy afternoon when the clinic was unusually crowded, David Winn,
a five-year-old, was becoming apprehensive while waiting to get his rubella
shot. When his turn came, David reluctantly walked with Amanda and his
mother to an area behind a screen usually used to separate Sunday school
classes. As Amanda picked up the syringe, David started to cry softly.
Amanda noticed his distress and feared that he was building up to a long,
loud scream that would upset those children who were still waiting. So, she
smiled and reassuringly said, “Don’t worry, you won't feel a thing.” Then, as
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quickly as she could, she gave the injection. Although he did not cry out,
David winced and emitted a little gasp as the needle entered his arm.

1t is ironic that, after trying to allay the children’s fears through special
attention to clothing and friendliness, Amanda’s panicky lie to David is
likely to compound his subsequent fear of doctors and nurses with mistrust.
Trust is perhaps the most important element in the nurse-client relationship,
and once lost it is exceedingly difficult to regain. If what David felt was not
as bad as he had anticipated, it was nonetheless worse than Amanda said it
would be. The next time a nurse attempts truthfully to mitigate his fears, it
would not be surprising if his response were suspicious.

To conclude this brief discussion of deception in nursing, we want to
emphasize that the presumption on behalf of being truthful does not imply
that clients have an obligation to learn about their illness or treatment,
Although people generally have a right to such information, they may, if
they wish, choose not to exercise it. Just as a right to freedom of speech does
not imply an obligation to speak, so too the right to be informed about one’s
illness and treatment does not imply an obligation to be so informed. Clients
may indicate that they would rather not know all they are entitled to know.

3.8 Deciding how much to tell

The nurses on a particular medical unit always try to sit down and talk to
patients before they begin their chemotherapy. Depending on the patient'’s
ability to understand and accept information about the side effects of
chemotherapy, the information they provide is more or less detailed.

In John Coughlin’s case, the nurses felt that they had a responsibility to
give more instruction than he had received from the doctor. However, Mr.
Coughlin, a forty-nine-year-old carpenter, was extremely anxious about
receiving chemotherapy at all. He tried to keep his mind and conversation
on other things and would only say, half joking, that he was sure that the
chemotherapy was going to turn him into a “sniveling idiot.”

After consulting with a colleague, Diane Fetterson, a staff nurse, decided
that Mr. Coughlin did not want detailed information about certain side
effects and possible complications. Therefore, before his chemotherapy
began, Diane explained that he might become nauseated; he might lose
some of his hair; he might not feel like eating; and he would need to drink
many fluids. However, she did not tell everything she might have told other
patients. She withheld more detailed information that she thought would be
needlessly distressing to Mr. Coughlin in his present state and which he,
himself, had indirectly indicated that he did not want. As Diane put it, she
was sure that he did not want to know all of the “gory side effects that could
occur.”
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Although Diane withheld certain information, we would not characterize
her conduct as deceptive. Insofar as we assume that Mr. Coughlin had
chosen not to exercise his right to know more about the side effects of
chemotherapy, Diane was under no obligation to tell him more. To have
done so in this case would have been to confuse a right to be informed with
an obligation to be informed.

As nurses and doctors rightfully move away from a norm of parentalistic
deception, they must be careful not to embrace a norm of parentalistic
honesty. If patients clearly indicate that they do not want to know more
about their illness or treatment, it is not up to the health care profession to
make stronger persons of them or to bring them up to some ideal of lucid
awareness. Here, as elsewhere, genuine respect for persons requires sensitiv-
ity to genuine personal differences.

4. Confidentiality

An obligation to preserve the client’s privacy and hold certain information
in strict confidence has long been a part of nursing and medical ethics. As
Point 2 of the American Nurses’ Association Code for Nurses states: “The
nurse safeguards the client’s right to privacy by judiciously protecting infor-
mation of a confidential nature.” As with deception, each of the main types
of ethical framework will include a strong presumption against disclosing
information about a client that has been obtained under the supposition
that it will be held in confidence.

Duty-based frameworks, which underlie most codes of nursing and medi-
cal ethics, will include a duty to protect information acquired within the
clinical encounter. Right-based theories will emphasize the client’s right to
privacy and the confidential nature of communications and records pertain-
ing to his or her care (see Points 6 and 7 of A Patient’s Bill of Rights,
Appendix C). Goal-based theories like utilitarianism will base this presump-
tion on the negative long-term effects of arbitrary disclosure of information
given in confidence. Such a line of reasoning can be found in Interpretive
Statement 2.1 of the American Nurses® Association Code: “The client trusts
the nurse to hold all information in confidence. Thus trust could be de-
stroyed and the client’s welfare jeopardized by injudicious disclosure of
information provided in confidence.”

After all, if clients were afraid that certain embarrassing or incriminating
information about themselves would be arbitrarily or maliciously dissemin-
ated by health care professionals, they would be disinclined to share such
information, often to the detriment of their health,

Nonetheless, as with deception, there are cases in which the presumption
against disclosing information obtained in the clinical encounter can be
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overridden. Health care professionals are required by law to report cases of
venereal disease, gunshot wounds, and child abuse even though they learn of
them within the clinical encounter with its presumption of confidentiality.
Reporting such information to government agencies, though not uncontro-
versial, is frequently defended because it is designed to protect the public
interest. In addition, it can be argued that such acts of disclosure do not
involve a breach of confidentiality because, insofar as the relevant laws are
public and knowable in advance, the health care provider does not obtain
the information in question under the supposition that it will be held in
confidence. More troublesome, however, are ethical dilemmas about confi-
dentiality that do not involve a prior suspension of the principle of confiden-
tiality. Consider, for example, the following case.

3.9 “I don’t want anybody to know”

Sandy Wilson, fourteen years old, had just completed a six-month checkup
for a fractured ankle. The fracture had healed completely without complica-
tions, but her hemoglobin level was in the low-normal range. As a precau-
tionary measure she was sent to Maria Garza, a nurse practitioner, for diet
counseling. Before long Sandy confided that she thought she was pregnant
and that she did not want anyone else to know, especially her mother. Upon
brief questioning, it became evident to Maria that Sandy had no clear idea
of what she was going to do about the suspected pregnancy. Before Maria
could begin to help her think the situation through, however, Mrs. Wilson
came in. Mrs. Wilson said that Sandy had been nauseated and very tired
lately, and she asked Maria if she had any idea of what could be causing
it. As Maria prepared to respond, Sandy remained silent and glared at her.3¢

Although there is a presumption that nurses should maintain confidence,
there is also a presumption against deception. Maria’s dilemma in this case
is due to a conflict between these presumptions.

A decision to override the presumption against deception for the sake of
confidentiality could be based upon the importance of maintaining trust in
the nurse-client relationship. Maria is well aware that a young pregnant
girl’s trust in her, as a nurse, must be preserved. Moreover, since the law in
their state does not require Maria to tell parents about a fourteen-year-old’s
sexual activities, there is no legal ground for suspending confidentiality,

On the other hand, arguments can be made for truthfully answering Mrs.
Wilson’s questions. Although the presumption for maintaining confidential-
ity is strong, Interpretive Statement 2.1 of the American Nurses’ Association
Code states that information of a confidential nature must be judiciously,
not absolutely, protected.
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The duty of confidentiality, however, is not absolute when innocent parties are in
direct jeopardy.

The rights, well-being, and safety of the individual client should be the determin-
ing factors in arriving at any professional judgment concerning the disposition of
confidential information received from the client relevant to his or her treatment.
The standards of nursing practice and the nursing responsibility to provide high
quality health services require that relevant data be shared with members of the
health team. Only information pertinent to a client’s treatment and welfare is
disclosed, and it is disclosed only to those directly concerned with the client’s care.

This statement provides a basis for arguing that “professional judgment” in
Case 3.9 dictates that the nurse should share information with the mother
since it relates directly to Sandy’s “well-being and safety.” Teenage pregnan-
cies pose a high risk to both mother and baby. If Sandy decides (or has
already decided) not to have an abortion, obtaining good prenatal care is
important and Sandy’s mother may be instrumental in helping her get it If
Sandy does want an abortion, her mother could help her by arranging the
abortion and, perhaps, by giving emotional support.

Another reason for being truthful with Mrs. Wilson is to refrain from
reinforcing Sandy’s avoidance of her problems. If Maria were to support
Sandy’s deception, she would undercut her own professional efforts to help
Sandy develop effective ways of coping with difficult problems.

Given the limited information available to Maria, choosing between
maintaining confidence and avoiding deception is very difficult. We hope
that Maria would try to soften the dilemma by asking if Mrs. Wilson would
leave the room for a short while so that she could talk to Sandy alone.
Maria would then have time to assess Sandy’s perception of family relation-
ships. Maria could also indicate why she would like Sandy to release her
from confidence so that Maria could deal more openly with Mrs. Wilson. If
Sandy agreed, they could decide when and how best to tell Mrs. Wilson
about the situation.

If Sandy does not release her, however, Maria would have to determine
whether Mrs, Wilson’s having knowledge of the suspected pregnancy would
in any way jeopardize Sandy’s well-being. If the knowledge would not place
Sandy in jeopardy, either physically or psychologically, we believe that
Maria has several reasons for telling Mrs. Wilson. First, Maria could justify
breaking confidence on parentalistic grounds if Sandy seems not to appre-
ciate the situation or is unable to deal with it, the pregnancy puts her at risk,
and in the future a good chance exists that she will look back and agree that
involving her mother was the right course of action. Maria could also justify
breaking confidence on the grounds that, if Sandy does not choose abor-
tion, the unborn baby’s claims to health care override Sandy’ claims to
confidentiality. Finally, Maria could justify breaking confidence on the
grounds that Mrs. Wilson’s rights as a parent override Sandy’s right to
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secrecy. The mother’s responsibility for her daughter requires that she be
informed of current or potential problems. To do less would be to hinder her
exercise of parental responsibility.

Dilemmas of confidentiality figure prominently in debates over testing for
acquired immune deficiency syndrome (AIDS). Many AIDS patients and
those infected with the human immunodeficiency virus (HIV) are under-
standably reluctant to have others learn of their condition. Numerous
persons have acquired the virus through either homosexual relationships or
intravenous drug use. Each is associated with social stigma. Consequently,
individuals with AIDS or those who have tested positive for the HIV virus
are at increased risk for losing their jobs, housing, life and health insurance
benefits, and possibly the support of friends and family. Both testing and
treatment for AIDS must therefore be protected by the highest standards of
confidentiality. If, for example, those at risk for AIDS cannot be assured
that information about their medical condition will be held in the strictest
confidence, they will very likely avoid being tested or seeking treatment. The
consequences will be detrimental not only to their health but possibly also to
that of the larger public. Consider the following case.

3.10 Confidential information: HIV test results

Anita Lopez, a nurse who has spent the past year working in various
hospitals for several nursing pools, and who now works as a staff nurse on a
substance abuse unit, wonders if she should inform co-workers that David
Whitefield, a recently admitted patient, has tested HIV-positive at another
hospital. When she spoke with David about the matter, he acknowledged
being her former patient but denied having tested HIV-positive and refuses
to be tested again.

David requires assistance and care since he is bowel incontinent. Anita is
worried that David might infect someone with the human immunodefi-
ciency virus. She has not read of a documented case of AIDS transmission
from contact with feces, but she has read of a nursing home worker who
failed to wear gloves and became infected from caring for a man diagnosed
postmortem as having AIDS.3

Anita’s unit nursing manager urges her staff to protect themselves against
any patient (not just HIV-positive patients) if they expect to come into contact
with bodily fluids. Anita always uses gloves when exposed to David’s feces.
However, she has seen few staff members wear gloves when cleaning David
after he has been incontinent. Should Anita tell the nursing staff that David is
HIV-positive? Can she do so without violating confidentiality?*

Before considering the question of whether or not she should tell the unit
nursing manager that David has tested positive for HIV, Anita should try to
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persuade him to be more forthright about his condition. She may, on the
one hand, have legitimate concerns about his well-being in the light of
recent findings about early drug therapy. If David is in fact HIV-positive,
his squarely facing up to his condition and seeking appropriate medical care
may significantly improve the efficacy of subsequent treatment. For his own
sake, she may maintain, it is important that he confirm the results of the
earlier test and make his caregivers fully aware of his medical history. This
will assure that he receives the most effective medical treatment for his
condition, If, on the other hand, David appears to be in the grip of denial or
genuinely unconcerned about combating the disease, perhaps Anita can
appeal to his concern for others. Is he aware, she might ask him, of the risks
run by his caregivers? If, in fact, he is HIV-positive, shouldn’t they be so
informed so as to reduce the risk of contracting the virus themselves? If out
of concern for his own well-being or that of others, David agrees to be more
forthcoming about his medical history, Anita will not have to consider the
possibility of violating confidentiality.

Suppose now that Anita’s efforts have been unsuccessful—David refuses
to acknowledge his having previously tested HIV-positive. Should she in-
form her colleagues of his medical history? Would so doing be a justifiable
breach of confidentiality? The strongest argument for Anita’s revealing
what she knows about David’s medical condition turns on her concern for
the welfare of her co-workers. Yet this is likely to be outweighed, first, by
legal considerations and, second, by the utilitarian importance of strictly
adhering to the rule of confidentiality.

In some states disclosing this information is prohibited by law. Although
such disclosure’s being illegal does not make it immoral, the burden of proof
is in this case quite heavy. Underlying the legal prohibition is a rule-
utilitarian argument to the effect that overall good with respect to combat-
ing AIDS will best be furthered by invariably following a rule against
disclosure. Only if those who suspect they may have contracted AIDS agree
to be tested for HIV will the disease possibly be contained. And such
individuals will, for reasons indicated above, submit to testing only if they
are assured that test results will be kept protected with the highest standards
of confidentiality. Thus the long-run consequences of Anita’s preserving
David’s confidentiality are likely to be much better, in terms of overall social
welfare, than if, for the sake of securing more protection for her colleagues,
she were to reveal his previous test results.

Moreover, it may be possible for her to alert her co-workers to take
stricter precautions without violating David’s confidentiality. Suppose,
without naming any particular individual, Anita were to tell the nursing
manager that she had good reason to believe that one of their patients had,
on a previous occasion and at a previous hospital, tested positive for HIV.
While refusing entreaties to identify this patient by name or anything else,
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she would strongly urge that the nursing staff scrupulously adhere to the
standard precautions for minimizing the chance of infection when caring for
all of their patients. In this way staff members who, for example, had
previously refrained from wearing gloves when exposed to bodily fluids
would now be more careful.

Staff members might at this point object that good care plans require a
full knowledge of a patient’s condition. Unless a nurse is fully aware of a
patient’s medical condition and history, she cannot provide adequate nurs-
ing care. Therefore, nurses must know about David’s previous HIV test if
they are to provide adequate nursing care. In response we may argue that
good nursing care centers on the patient’s manifest condition. In David’s
case nurses are able to provide high-quality care without having to have the
information he is reluctant to disclose. Apart from the nurses’ taking greater
care to protect themselves from possible infection, little, if anything, about
David’s nursing care plan would be altered by this additional information. It
is thus possible for Anita to alert her co-workers to take greater precautions
without violating the principle of confidentiality.

5. Personal risks and professional obligations

The following case raises another ethical dilemma in nursing practice asso-
ciated with AIDS: When, if ever, may a nurse refrain from caring for an
AIDS patient?

3.11 Refusal to care for an AIDS patient

Mary Duncan-Keilman, a staff nurse on a medical-surgical unit, graduated
Jfrom a baccalaureate nursing program two years ago. Glenn Admunson, who
suffers from AIDS, has recently been readmitted to the hospital, and for the
first time has been placed on Mary's unit. Glenn presents a nursing care
challenge. He is very weak and has lost most of his eyesight. In addition, he
Jforgets midsentence what he is saying, signaling a deteriorating mental status.

When Crystal Mahorn, the unit nurse manager, assigned Mary as Glenn’s
primary nurse, Mary immediately informed Crystal that being exposed to
such a deadly disease as AIDS violated her rights. Mary told the manager
that her husband does not want her to place herself at risk by caring for IV
drug abusers or homosexuals who have AIDS. Mary explained to Crystal
that should she have to run the risk of caring for this AIDS patient, she
would leave her position “flat out,” without giving notice. Mary also said
that she believes her life is worth more than keeping her job.?

Crystal believes Mary’s threat to leave her position if Crystal does not
find another nurse for the assignment. Does Mary have a professional
obligation to care for Glenn0
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Although nursing has a long history of service to others, including care of
infectious patients, in 1988 nearly half of nurses surveyed in two studies
believed that they had the right to refuse to care for an AIDS patient.4!
What roles should nursing tradition, estimates of personal risk, and fear
play in determining a nurse’s professional obligation to care for AIDS
patients?

As a profession, nursing holds the traditional view that nurses are obli-
gated to care for all persons. Point 1 of the American Nurses’ Association
Code for Nurses underscores this commitment: “The nurse provides services
with respect for human dignity and the uniqueness of the client, unrestricted
by considerations of social or economic status, personal attributes, or the
nature of the health problem.”

The history of nurses’ commitment to care for infectious patients is
underscored by Florence Nightingale’s scorn of medical attendants who
“take greater care of themselves than of the patient™ and by her praise of
“true nursing” and the “true nurse™

Perhaps the best illustration of the utter absurdity of this [cowardly] view of duty in
attending on “infectious” diseases is afforded by what was very recently the practice,
if it is not so even now, in some of the European lazarets—in which the plague-
patient used to be condemned to the horrors of filth, overcrowding, and want of
ventilation, while the medical attendant was ordered to examine the patient’s tongue
through an opera-glass and to toss him a lancet to open his abscesses with!

True nursing ignores infection except to prevent it. Cleanliness and fresh air from
open windows, with unremitting attention to the patient, are the only defense a true
nurse either asks or needs.42

The nursing profession’s Suggested Code of 1926 continued to support
the ideal that nurses serve others even in face of danger to themselves. The
code claimed that “the most precious possession of this profession is the
ideal of service, extending even to the sacrifice of life itself. . . .”43

More than sixty years later, nurses do not routinely support the ideal of
serving others in the face of risk to their own well-being. Nurses’ current
concern for their well-being may indicate a shift in estimating personal risks
inherent in nursing. Many contemporary nurses entered the profession
believing that providing nursing care included virtually no health risk to
themselves. Since the middle of the twentieth century, widespread use of
antibiotics and immunizations have offered a shield of protection. Anti-
biotics and immunizations, however, do not completely protect health care
workers against all infections. A late-twentieth-century nurse must use
techniques and take precautions to control the spread of infection in her or
his practice. Some nurses, believing that AIDS patients represent increased
risk of infection to nurses, claim a right to refuse to care for them.

In 1986, to help nurses analyze the issue of personal risk versus responsi-
bility to care for AIDS patients, the American Nurses’ Association Commit-
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tee on Ethics concluded that a nurse is obligated to care for patients,
including infectious patients, if:

1. The patient is at significant risk of harm, loss, or damage if the nurse does not
assist.

2. The nurse’s intervention or care is directly relevant to preventing harm.

The nurse’s care will probably prevent harm, loss, or damage to the patient.

4. The benefit the patient will gain outweighs any harm the nurse might incur and
does not present more than minimal risk to the health care provider.*

W

In discussing these criteria, the Committee on Ethics concluded that in a
case in which a nurse is immunosuppressed, the fourth criterion, “the most
crucial,” would not be met. Therefore, such a nurse would not be obligated
to care for AIDS patients.

Research indicates that caring for AIDS patients does not present more
than minimal risk, if minimal risk means an extremely low probability of
contracting an HIV infection. Not only is the actual probability of nurses’
contracting HIV infection from patients extremely low, but risks involved
with delivering health care to such patients can also be well managed with
correct infection-control measures.*s

In addition to estimates of personal risk, a variety of fears about HIV
infection may influence a nurse’s refusal to care for a person with AIDS.
Some writers have compared AIDS with the bubonic plague, but historian
Peter Vinten-Johansen argues that AIDS more satisfactorily parallels syphi-
lis than the plague. Although he acknowledges that some persons with
AIDS have been “treated as though they were contagious plague victims,”
as a disease AIDS shows more similarities to syphilis than to plague.
Syphilis, prior to antibiotic treatment, shared certain significant similarities
to HIV infection: a person might have no visible symptoms for a protracted
period, the disease could be sexually transmitted, and confidentiality and
privacy were important issues.*¢ In addition, syphilis, like HIV infection,
could lead to dementia.

The fears of “innocent acquisition” from casual contact, associated with
historical syphilis and now seen in attitudes about AIDS, reflect the same
moralistic point of view from which the sufferer is seen as deserving the
affliction, since the infection is “due to lack of self control or perverse sexual
behavior.”47 Adding to fears of innocent acquisition is fear of homosexual-
ity—homophobia—which is expressed in our society in discrimination
against and hostility toward persons with homosexual preferences.*8 Other
fears surrounding care of persons with AIDS relate to fears of and revulsion
against IV drug abuse, especially since transmission of HIV infection is
traced in a significant number of cases to shared use of contaminated
needles. Thus, fear not only of HIV as a fatal disease may influence a nurse’s
refusal to provide care, but additional fears may be influential, such as those



80 ETHICS IN NURSING

stemming from attitudes about venereal disease, homosexuality, and drug
abuse.

To return to Mary Duncan-Keilman’s refusal to care for an AIDS patient
in Case 3.11, Mary’s refusal ignores her professional obligation to provide
nursing care and seems, instead, to be based upon estimates of personal risk
and fear. Mary’s professional obligation to care for Glenn Admunson is
clear: First, according to nursing tradition and the ANA Code for Nurses,
“The nurse provides services ... unrestricted by ... the nature of the
disease.” Second, since Mary is not immunosuppressed, application of the
ANA Committee on Ethics criteria for analyzing personal risk and responsi-
bility to care for AIDS patients further supports her obligation to care for
Glenn Admunson. And third, since Mary accepted employment as an RN
on a medical-surgical unit that provides nursing care to a variety of patients,
including those with AIDS, she implicitly promised to provide service to all
patients on the unit.

Mary seems to believe that she would be in mortal danger if she were to
care for Glenn Admunson, Since research indicates that health care workers
face an extremely low probability of contracting HIV infection through
provision of care and that risks of infection can be well managed, Mary’s
refusal to care for this specific patient may be related to ignorance about
current research concerning HIV infection and its control. Her refusal may
also be related to her fear of and attitudes about venereal disease, homosex-
uality, and/or drug abuse. These fears and attitudes, however severe or
however supported by her husband or others, do not override professional
obligations inherent in her employment on a unit that provides nursing
service to AIDS patients. (A discussion of Crystal Mahorn’s response to
Mary Duncan-Keilman’s refusal to care for an AIDS patient is included in
Chapter 5.)

6. Conflicting claims

In Case 3.9, the nurse had to balance her obligations among three parties:
the young girl, her mother, and the potential child. Whose needs or claims
are to be given priority when a nurse cannot respond to all of those to whom
she has a prima facie obligation? Consider, for example, the following case.

3.12 Who is the client?

Louise Russell, staff public health nurse serving the inner city, made a home
visit to Kathryn Simmons and her young baby. During the visit Kathryn
told Louise that she thought she might be pregnant again. Not one to seek
medical care until absolutely necessary, Kathryn had not planned to see her
doctor. Louise immediately reminded Kathryn that her doctor had in-
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creased her epilepsy medication just after her baby'’s birth, and that she
would probably need to get the prescription changed to safeguard the
unborn baby’s development. After a short discussion about the importance
of checking her medication if she were pregnant, Kathryn phoned for a
doctor’s appointment. When Louise left Kathryn that day, she was pleased
that Kathryn had assumed responsibility for herself and her unborn child
rather than letting Louise take control and call the doctor for her.

A week later Louise wondered if Kathryn had actually seen the doctor.
Although Kathryn had made the phone call in her presence, she was not
convinced that she would follow through. She wondered if she should call
Kathryn and check if she had, but she knew that Kathryn would imme-
diately understand the unspoken message that Louise did not entirely trust
her. Or, Louise thought, she could call the doctor and find out if Kathryn
had kept the appointment, which would also be an admission that Louise
did not trust her client. In the past Louise had struggled with the question of
whether she trusted clients to act on information she gave them, but in this
situation she had to consider the unborn baby, too. She didn’t know how to
balance her respect for Kathryn as a person against her responsibility as a
nurse to protect the health of the unborn child.

Louise’s dilemma is clearly drawn: if she treats Kathryn as a responsible
adult, harm may come to the fetus; if she intervenes on behalf of the fetus,
she will not be treating Kathryn as a fully responsible adult, Although the
case raises a number of different issues, our primary concern is this: Whose
interests, Kathryn’s or the unborn child’s, ought to be given priority when
Louise cannot, on the face of it, satisfy both?

In cases like this we would suggest applying the principle that the client
who runs the greatest risk of significant harm should be the primary
concern. Thus, Louise should insure that Kathryn keeps her appointment
because the risk of significant harm to the unborn baby if she does not keep
it is higher than the risk of significant harm to Kathryn if she is upset by
Louise’s intervention. An important consideration in making this judgment
is that it would be much easier for Louise to repair Kathryn’s wounded self-
esteem than it would be to reverse the harm that might befall the fetus in the
event that Kathryn neglects to have her medication changed.

The principle we have appealed to does not imply either that Kathryn has
no right to be regarded as a responsible adult or that a fetus’s or child’s
rights always outweigh those of a parent or adult. First, both Kathryn and
the unborn baby have a right to Louise’s respect and concern. In this case,
however, the fact that the unborn baby runs a greater risk of significant
harm than does Kathryn gives Louise strong grounds for overriding Kath-
ryn’s right, To say that Kathryn has a right that Louise has reluctantly
overridden in the name of the unborn baby’s more stringent right implies
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that Louise ought to do what she can to justify her act to Kathryn and
indicate in other ways her respect for her as a person. Second, there may be
occasions when the foregoing principle will indicate that it is a child’s, and
not an adult’s, right to respect and concern that must be overridden. Thus,
for example, if Louise makes a routine home visit to assess the development
of a premature infant and discovers the mother has a badly infected cut on
her leg requiring immediate treatment, her first concern should be for the
mother.

Although we think it is fairly clear that Louise ought to insure that
Kathryn has visited the doctor, it is not so clear whether she should do this
by simply calling Kathryn or by calling the doctor. On the one hand, it may
seem better to call the doctor. If the doctor indicates that Kathryn has kept
the appointment, Kathryn may never learn of Louise’s doubts; and the
doctor’s confirmation that Kathryn has kept the appointment is, perhaps,
stronger evidence than Kathryn’s saying that she has done so. On the other
hand, making the initial call to the doctor shows less trust in Kathryn than
does calling her directly; if she has in fact not visited the doctor and learns
that Louise has been checking up on her “behind her back,” the perceived
insult and breach of trust will seem greater and the relationship between her
and Louise will be more difficult to repair. We leave it to the reader to
determine which of these alternatives is preferable and why. A more difficult
case of competing client claims is the following:

3.13 Advocate for parents and children

As the community health nurse assigned to the city’s northwest corner,
Sharon Brinker believes that she is responsible to all the people on her case
load. Recently, she was called into court to testify in a child abuse and
neglect case involving Larry and Carolyn Trice and their three children
(David, seven years old; Linda, five; and Sandra, four). Sharon found it
difficult to think in terms of individual clients because she usually looks at a
Jfamily as a whole. Yet the court considers a child’s welfare and safety
separately from a parent’s wishes for the family to remain together. One
option before the court is to place the Trice children in a local institution
that offers therapy to whole families; children are returned to parents who
successfully participate in treatment programs. Other options require more
lasting separation. The judge will base his or her decision in part on the
recommendations of expert witnesses—doctors, nurses, psychologists, and
social workers.

Sharon first met the Trices six months ago when David was unable to stay
awake in school. She thinks she has made good progress with Carolyn in
that she has gained her trust and goodwill. David has been doing better
since Sharon suggested that Carolyn could leave food out for him to eat
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before school. But many problems remain, including some relating to
David’s asthma. Carolyn cannot or will not keep medical appointments for
David, enforce rules for the children, or keep the children on any kind of
simple routine of meals or scheduled bedtimes. Larry, who works seasonally
at pouring cement, usually takes little interest in the children’s daily activi-
ties.

Recently, Linda has been caught stealing repeatedly from local stores on
her way to and from kindergarten, with the result that Larry or Carolyn or
both beat her badly enough to result in the court hearing. Sharon feels
responsible for the children. She thinks that Linda especially needs her
protection; if she steals again, she will probably be beaten. But Sharon also
believes that the children need their parents. She thinks she must be the
parents’ advocate as well as the children’s. She has built a positive relation-
ship with Carolyn and thinks that, though she cannot meet all of Carolyn’s
many needs, Carolyn’s trust in her as a professional and friend should be
protected.

Sharon’s problem is to determine what she could say to the court that
would best preserve Carolyn’s trust, protect the children, and preserve the
integrity of the family.

Those, like Sharon, who consider the family or a similar social group as
the unit of nursing or medical care occasionally find themselves in the
following dilemma: If they do what appears best for the family as a whole,
they may violate the rights or neglect basic needs of individual members;
yet if they focus on the rights or needs of particular members, the result may
be the weakening or disintegration of the family, Those who advocate
regarding the family as the unit of care believe that what is best for the
individuals and what is best for the family are generally the same or at least
are not in conflict. But sometimes, as in this case, familial and individual
interests do not appear to coincide. Thus, if Sharon is concerned primarily
with preserving the mother’s trust and the integrity of the family, she may be
putting the children at significant risk. On the other hand, if her primary
concern is the control of David’s asthma, regularly scheduled meals and
bedtimes for all the children, and an alternative to beatings as a way of
dealing with Linda’s stealing, her testimony in court may help weaken the
integrity of the family.

This is an extremely difficult issue, and it is impossible to take a position
that is beyond question or controversy. Nonetheless, we are inclined to
agree with Goldstein, Freud, and Solnit that a policy of minimum coercive
intervention by the state is most in accord with individual freedom, human
dignity, and the intricate developmental processes of children: “So long as a
child is a member of a functioning family, his paramount interest lies in the
preservation of his family.”4 But where the dynamics of particular family
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interactions place the child at risk of serious bodily injury inflicted by the
parents or the parents have repeatedly failed to prevent the child from
suffering serious injury, there are grounds for intervention. One restriction
on state intervention in such cases, however, is that the state must also be
able to provide a better situation for the child. “If the state cannot or will
not provide something better, even if it did not know this at the time the
action was initiated, the least detrimental alternative would be to let the
status quo persist, however unsatisfactory that might be.”s0

The questions in Case 3.13 are, How severe will the long-run negative
consequences of the lack of regularity in their home life be to all the Trice
children, and what are the special risks to David because of his asthma and
to Linda because of her stealing and the subsequent beatings? If, on the
basis of her knowledge of the situation, Sharon believes that one or more of
these alternatives poses a significant risk of lasting harm to the children and
if the state is able to provide something better, she should advise the court to
intervene. If, on the other hand, both of these conditions are not met, she
should not advise the court to intervene. Furthermore, if intervention is
advisable, the less extreme alternative—placing the children in an institution
that offers family therapy and the possibility of family reintegration—is, at
least initially, preferable to options requiring more lasting separation.
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4

Recurring Ethical Issues
in Nurse-Physician Relationships

1. Conflicts between nurse and physician

Conflicts arise when either the nurse or the physician disagrees with the
other’s professional practice. In some situations the nurse believes that the
physician’s orders or actions may result in poor care or be unsafe; in other
instances the physician believes that the nurse’s activities are similarly
wrong; in still other instances each disagrees with the other about questions
of ethics or values. The following is an example of a conflict resulting from a
nurse’s independent assessment of a need for immediate medical care.

4.1 The doctor won’t come

After working eight years as a nurse in an emergency room in a medium-
sized city and in an inner-city hospital pediatric unit, Jackie Nardi presently
is charge staff nurse two afternoons a week on a sixteen-bed pediatric unit in
a community hospital.

Six-year-old Laurie Thoma was a new diabetic who, in Jackie’s judgment,
was close to respiratory arrest. Jackie first phoned the resident on call, who
happened to be new to the hospital. When he arrived, he was not only
younger than Jackie but seemed to be uncertain of himself. Jackie gave him
some suggestions regarding immediate medical care for Laurie, but accord-
ing to her, he “just threw it down the tubes because I'm the nurse and he’s
the doctor.” Then he left, saying he'd return after dinner.

Meanwhile, Jackie still believed it was a life-threatening situation for the
child and called the pediatrician, Dr. Bauerlein, who was working in the
hospital emergency room. When he learned that the resident had been there
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moments earlier, he refused to come. Jackie was frustrated: “I could see
Laurie’s condition worsening. I could see a lot of things that needed to be
done, but I couldn’t do anything about it because I can’t write orders.” She
thought Laurie needed more than her observations and decisions, so she
started calling Dr. Bauerlein every five minutes. She also called her supervi-
sor and convinced her that Dr. Bauerlein had to come immediately. Finally,
the supervisor went to the emergency room and brought him over. He was
angry at Jackie for her persistent calls, but he ordered, basically, the medical
care Jackie had suggested earlier to the resident.

Although Jackie never regretted getting emergency help for Laurie, she
dislikes the way Dr. Bauerlein now treats her. At times when a resident or
another nurse, especially her supervisor, is within hearing distance, he asks
Jackie medical questions relating to his various patients—questions he
knows she cannot, without a medical educaion and pediatric background
like his, answer correctly.

This case raises a number of questions: What should a nurse’s responsibil-
ity be in making medical decisions (in the technical sense)? What should a
nurse do when her well-grounded recommendations are ignored? What, if
anything, should a nurse do when she disagrees with a physician’s actions or
lack of action? On the face of it, the easiest solution for Jackie, of course,
would have been simply to wait for the doctor and follow his orders; but the
result, if her assessment of Laurie’s precarious situation was correct, might
have been Laurie’s death. Jackie’s awareness of the medical situation placed
her in an acute conflict between complying with Dr. Bauerlein’s wishes to be
left alone and meeting Laurie’s need, as Jackie saw it, for emergency medical
care,

Several factors contribute to tension in this and similar situations. Among
them are the historical legacy of nurse-physician relationships, the expand-
ing scope of nursing practice, the socioeconomic and educational distance
between nursing and medical professionals, and the ideology of profession-
alism in nursing. Since these factors often impede or distort efforts to
engage in ethical inquiry, it is important to have some understanding of
them.

A. Historical legacy

During the earliest period of nursing history, nursing and medicine devel-
oped independently and had little contact until recognition of the medical
value of bedside nursing brought them together in the late nineteenth
century. With the development of the modern hospital came the introduc-
tion of the trained nurse, and patterns of relationships in hospitals devel-
oped that affect current nurse-physician relationships.! Physicians devel-
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oped the medical staff, but as a part of that staff, they were not employed
by, subordinate to, or responsible to the hospital administration. Physicians
could and did, however, issue orders directly to nurses. The nursing staff’s
position was quite different from that of the medical staff. Nurses were
employed by, subordinate to, and directly responsible to the administration.
Thus, nursing developed under the dual command of physicians and hospi-
tal administrators. Even today, the two lines of authority severely limit and
complicate the decision-making role of a hospital nurse.?

The Nightingale plan for nursing schools, which included instruction in
both scientific principles and practical experience, appeared in the United
States in 1873. Unfortunately for American nursing, the schools had no
endowment or financial backing, and hospitals quickly seized the opportu-
nity to gain inexpensive student nurse labor. Nursing educaion was essen-
tially an apprenticeship, and as late as the 1930s student nurses received
little formal instruction in some hospitals.?

Under the dominance of male doctors and administrators, schools of
nursing grew, and they were not noted for encouraging nurses to think
critically and for themselves. Students entered nursing schools already
expecting that women would defer to men, and, therefore, that nurses would
defer to doctors. Adding to the traditional subordination of nurses to
physicians, nursing school faculties often culled out overly questioning and
rebellious students.4 The students’ socialization and education taught them
to be deferential. Many diploma schools included the study of textbooks
such as L. J. Morison’s Steppingstones in Professional Growth, published in
a revised edition in 1965, which tells the student to cultivate loyalty, pru-
dence, willingness, and cooperation since the physician has the right to
expect such qualities. Further, the nurse must follow orders and uphold the
physician’s professional reputation.5 Expected by society and trained by the
nursing school to act as subordinates, most nurses behaved accordingly.

Yet tradition and nursing education alone cannot be blamed for the
dominance of physicians and the deference of nurses. Beatrice and Philip
Kalisch argue that a physician who sees himself as an independent, omnipo-
tent man with mystical healing powers relates to co-workers as he does to
patients and therefore insists that nurses and other health care providers
serve him in his “so-called captain of the ship role.”s

The relegation of nursing to the subordinate position in the nurse-physi-
cian relationship has limited collaboration between the two professions.
Empirical studies show that physicians are at the center of the decision-
making process and that nurses carry out those decisions.” In 1968, psychia-
trist Leonard Stein described nurse-physician relationships in terms of a
doctor-nurse game in which a nurse must appear to be passive. In this game
any suggestion a nurse makes to a doctor must be masked in such a way as
to seem as if it were his idea, and a doctor may not openly seek advice from
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a nurse.® The historical legacy of nurse-physician relationships, while affect-
ing specific nurses and doctors in various ways, gives decision-making
power to a doctor and requires passivity (or biting one’s lip) of a nurse. If a
nurse and a physician deviate from this pattern, the exchange of informa-
tion and recommendations must occur in such a way that the doctor still
appears to lead, the nurse to follow.

A study published in 1985 reports, among other things, that the “doctor-
nurse game” described by Stein nearly twenty years earlier was still being
played. A resident interviewed for the study commented:

I have seen nurses, who really knew a lot more than an intern, kind of gently guide
him [the intern] into making the right decision. . .. They make some very good
decisions and make some very helpful suggestions sometimes. . . . It is like trying to
guide the ship without actually taking hold of the wheel. . . . There are nurses who
are good at that.?

A nurse in the same study claimed:

You have to be careful whenever you talk to them [physicians] that you are not
telling them what to do. You have to talk to them in such a way that you are asking
their opinion and work in what you want to say without being overbearing or
threatening . . . make them think that the idea is partially in their mind too.10

In 1990 Stein claimed most nurses have stopped playing the doctor-nurse
game.!! But until the relationship between doctors and nurses can be fully
restructured so as to be egalitarian and collaborative, nurses may still have
to choose, on occasion, between optimally serving their clients and playing
the game.!2 In Case 4.1, Jackie was the obvious loser with both doctors, the
resident and Dr. Bauerlein. The new resident rejected Jackie’s recommenda-
tions because, as she said, he was the doctor and she the nurse—a statement
that indicates that she was well aware of the usual rules of the doctor-nurse
game. Jackie forgot or ignored important rules by aggressively and publicly
seeking out Dr. Bauerlein. The doctor, however, from the evidence of his
later attempts to belittle or embarrass her, clearly remembered the game and
placed importance on the rule that he must, as the doctor, be treated as the
leader who needed no obvious assistance from her. If they continue their
relationship in this historically spawned, stereotypical manner, the game
effectively limits their communication, and Jackie has little chance of in-
volving Dr. Bauerlein in an investigation of their overlapping roles and
responsibilities as colleagues. In addition, had the resident and Jackie not
been involved in the doctor-nurse game, the situation probably would never
have developed into a problem. If Jackie and the resident had been able to
exchange information freely and examine each other’s ideas about Laurie’s
treatment, the resident would have been quick to recognize the validity of
Jackie’s suggestions.
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B. The expanding scope of nursing practice

In some clinical situations, as in Case 4.1, a nurse believes she can correctly
diagnose and treat a particular problem in an emergency, but she is not
allowed legally to act upon her knowledge. In another kind of situation, it is
not the nurse but the physician who wants the nurse to perform activities
that are legally prohibited, such as making rounds and prescribing postoper-
ative medications. Thus, to carry out tasks that are outside the scope of
professional nursing practice sometimes requires the nurse to break the law.
However, the line between medicine and nursing is blurred and in some
complex medical procedures and institutional organizations, it is difficult
for a doctor and nurse to differentiate tasks that are strictly medical from
those that are legitimately within the realm of nursing.!?

The expansion of knowledge, together with the technological and social
changes that have occurred rapidly in the last quarter century, have neces-
sitated redefinitions of the scope of nursing practice and have contributed
to tensions in nurse-physician relationships. Such changes include the use
of life-maintenance machines, automatic clinical laboratory equipment,
computers, complex medical interventions, artificial replacements of hu-
man parts, human organ transplants, and resulting specialization within
both medicine and nursing.!4 Among the many social changes affecting the
scope of nursing practice are increased social mobility; increased pluralism
of religion, culture, race, and age among patient populations seeking care;
and increased concern for good health among certain groups as evidenced
by interest in physical fitness, health foods, alternative care plans for
childbirth, alternative health care providers in addition to physicians, and
new health care systems such as health maintenance organizations. Given
these technological and social changes, certain nurses, through in-service
education, college or university courses, independent study, or experience,
may know more about some aspect of a particular treatment or apparatus
or machine than do the physicians with whom they work. For example, an
experienced and knowledgeable nurse working full time in an intensive
care unit may know more about certain treatments in that unit than a
physician working there only briefly during his educational program. In
addition, nurses, who usually spend more time with patients than do
physicians, often know considerably more about their patients’ strengths,
weaknesses, desires, and needs than do some physicians, who may see
patients only during short visits, Furthermore, some nurses, in viewing
nursing as a “caring” more than a “curing” profession, see health education
needs as important and as requiring more professional time and effort than
that allotted in some medical treatment programs that focus on specific
disease processes. In response to pressures to clarify the expanding role of
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nursing, in recent years nearly all states have attempted to redefine the scope
of nursing practice.

In 1955 the American Nurses’ Association approved a model definition of
nursing practice that prohibited nurses from performing any medical act.
Yet nursing education had already been strengthened to the extent that
nurses were making diagnostic and therapeutic decisions in providing nurs-
ing care; the disclaimers that they were not to do so were out of date at the
time that various states incorporated the model definition into their practice
acts. During the fifties and sixties, nursing functions continued to expand
into the overlapping areas of medical and nursing practice. Pressure from
both within and without the nursing profession mounted, and legal changes
came rapidly in the seventies.

In 1981, the ANA included “diagnosis . . . in the promotion and main-
tenance of health” in its model definition of nursing practice for new state
legislation. By 1984, twenty-three states used the words “diagnosis,” or “nurs-
ing diagnosis” or some other term for diagnosis in their nursing practice acts.!s

Nurses, depending upon their state of residence, may or may not practice
under a nursing practice act that allows them to carry out nursing diagnosis
and treatment and/or medical diagnosis and treatment. They may live in a
state that requires special certification or agency protocols, rules, and proce-
dures before they engage in diagnosis and treatment. In some states, diagnosis
and treatment functions must be delegated to nurses. In others, nurses may be
absolutely prohibited from diagnosing and prescribing treatments. Finally, in
some states, regulations and broad definitions only vaguely differentiate nurs-
ing diagnosis and treatment from medical diagnosis and treatment.

Given this variety, and changes in legal definitions of the scope of nursing
practice, it is understandable that physicians and nurses may disagree or be
confused as to the legality of nurses’ performing diagnostic and treatment
procedures. As discussed in Chapter 1, before engaging in ethical inquiry the
nurse needs to have the facts about a given situation clearly in mind, and the
scope of nursing practice as defined in the state practice act is one such fact.
Unless nurses keep themselves informed and educate other health care
workers in their community concerning current revisions of their state
practice acts, nurses and physicians are likely to view the nurses’ functions
from conflicting and perhaps erroneous points of view. Nevertheless, ethical
inquiry into conflicts between nurse and physician may be impeded by
disagreements about the nurse’s rightful functions even though both the
nurse and the physician may be aware of their state practice acts and related
rules and regulations. This is especially true if the acts or rules are open to
broad interpretation or if the physician and nurse disagree about the scope
of nursing thus described.

To return again to Case 4.1, both Jackie’s recognition of legal constraints
on her practice as a nurse and her perception of the scope of nursing
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practice, which differed from that of Dr, Bauerlein, influenced their rela-
tionship. Although Jackie is currently a registered nurse with eight years’
experience, she did not have the required additional education for certifica-
tion as an advanced nurse practitioner. Legally, according to her state’s
nurse practice act, she could not medically treat Laurie. When both persons
authorized by law to provide medical help for Laurie chose not to act,
Jackie enlisted the help of her nurse supervisor, but she also kept calling
persistently herself. Jackie clearly demonstrated that, since she recognized
she could not treat Laurie herself, she had to get help from a doctor. Thus,
the conflict between Jackie and Dr. Bauerlein was affected not only by the
historical legacy of the health professions in the form of the doctor-nurse
game and her failure in that game but also by the scope of her duties as
determined by her state’s current nursing practice act.

We are not suggesting that the public should have no legal protection from
unqualified health care providers. Nurses, such as Jackie, must recognize the
general value of practice acts and observe their constraints. Nonetheless, at
times the nurse must override a practice act, as she might any law in the name
of a more stringent moral obligation. Note that no matter what the practice
act stated about a nurse’s making a diagnosis, Jackie disregarded that issue
when she observed Laurie and decided that the child was in a life-threatening
situation, Dr, Bauerlein’s later attempts to discredit Jackie’s ability to think for
herself indicate that he thinks nurses should not diagnose. Quite simply, Dr.
Bauerlein and Jackie did not agree as to the scope of Jackie’s nursing practice.

Jackie, believing that her responsibility to get immediate help for Laurie
fell within the scope of her nursing practice, did not obey Dr. Bauerlein and
stop calling him; rather, she persisted until he came to the unit. Certainly,
the nursing practice act did not forbid her from aggressively seeking his
services. The tradition that the nurse should obey the doctor automatically
is in conflict with the conception of a nurse who thinks for herself when she
has strong grounds for evaluating a particular diagnosis and course of
treatment. Yet time-worn attitudes linger in both professions. They are seen
in a physician who expects a nurse’s unconditional obedience and in parallel
form in a nurse who hesitates to disagree with a physician even when she has
good reason to do so. The following case presents a nurse in conflict between
obeying or acting upon her own diagnosis and treatment plans.

4.2 Orders not to teach

Fran Hilkenmeyer, fifty-one-year-old clinical supervisor for South Lake
Community College student nurses, has observed a mastectomy patient
who, in her assessment, needs instruction. However, as was true of several
other mastectomy patients she has seen recently at Mercy Hospital, the team
of physicians that did the surgery does not want the nurses to teach the
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patient exercises for the affected arm. When Fran asked the head nurse why,
she did not receive a clear answer and learned only that the doctors do not
want special rehabilitation groups to come to the hospital to talk io their
patients. Fran knows that nurses in many hospitals offer classes to promote
the recovery of postmastectomy patients.

Fran says she “feels strongly about the woman.” She sees that the patient
needs help, but she has not questioned the physicians about their orders that
there be no teaching because “I don’t know the physicians well enough to
meet them head-on. I'm sure my hesitation goes back to my earlier ideas
about not questioning doctors, which I don’t really believe in any more but
which just crop up every once in a while. I happen to think very highly of the
surgeons involved. If I were to have surgery, they would be the ones I would
go to. I hate to question them because I know they are good. When I get the
chance, I do a bit of relationship building with them, and I will probably
face them with the question before very long. My courage is mounting.”

Fran, who was graduated almost three decades ago from a major univer-
sity school of nursing, was inclined to act in conflicting ways because of the
historical legacy of the nursing profession, which inculcated a deferential
role, and because she recognized the expanded scope of contemporary
professional nursing. She saw the importance of being assertive and acting
upon her diagnosis; yet, she held back. She chose not to attempt to instruct
mastectomy patients until she herself talked with the surgeons, which would
probably not occur until after this particular woman had left the hospital.
She hopes, of course, to obtain their approval of her plans for teaching;
however, her hopes are probably unrealistic since these physicians have
allowed no other nurses to instruct their patients. In attempting to define the
problem, Fran asked only one question: Should I approach the physicians
with my questions? An underlying question, which she did not explicitly
identify, was, If the physicians say that they do not want me or any other
nurse or student nurse to teach their patients, should I proceed to teach
without their approval or against their wishes? By focusing attention on the
first question, Fran may ignore ethical inquiry into the underlying question
of whether nurses should be obedient to physicians.

Before continuing the discussion of obedience, two remaining major
factors need to be examined since a combination of factors simultaneously
contributes to tension in many nurse-physician conflicts.

C. Socioeconomic and educational distance
between nursing and medical professionals

Until recently, access to medical education was generally limited to white
males of upper-middle-class family backgrounds,'é which meant that physi-
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cians, as a group, had higher social-class backgrounds than nurses, as a
group, In addition, the unequal incomes of the two professions have allowed
physicians to remain in a much higher socioeconomic class than most
nurses. With disparity of income come differences in values and lifestyles;
thus nurses and physicians tend to live in different neighborhoods and
socialize in different groups. Of course, people do not have to be best friends
to work congenially and effectively together, but they must be able to share
important information with one another. Empirical studies, however, show
that nurses and physicians are not generally sharing colleagues; rather, they
work side by side with severely limited communication and minimal inter-
action.!?

In Case 4.2, Fran’s problem in overcoming the communication gap
between herself and the physicians, whom she viewed as highly competent,
is no different from problems experienced by other nurses, some much
younger, less experienced, and less well-educated than Fran. Nurses, gener-
ally, have less formal education than do physicians. Nursing education for
registered nurses requires two, three, or four years of study in a nursing
school; for some nurses, nursing education includes an additional one or
two years in a master’s level graduate program, and for a still smaller
number of nurses the educational program includes several more years in a
doctoral program. Medical education for doctors of medicine and osteo-
pathy usually includes three to four years of college study, three to four
years of medical school, a one-year internship, and, for most physicians, two
to four years in a residency program. In simple numbers, educational
programs for most nurses last two to four years while educational programs
for most doctors extend from nine to thirteen years, although professionals
in both groups engage in lifelong education. Needless to say, medicine
remains a more prestigious and powerful profession than nursing.

D. The ideology of professionalism in nursing

In recent years nurses have intensified their efforts to gain a higher level of
professionalism, but the process has been and continues to be stressful.!8
Although some nurses have felt threatened, other nurses have gained sup-
port and courage from positions nursing leaders have taken concerning
various professional nursing issues, such as the goal that baccalaureate
nursing education be the minimum preparation for the professional nurse as
outlined by the American Nurses’ Association in 1965. The ANA position
linked professionalism to baccalaureate preparation at a time when more
than 88 percent of the 582,000 employed registered nurses were diploma
graduates.!? Since that time, the shift of nursing education from diploma
programs operated by hospitals to two-year associate degree programs in
community colleges and four-year baccalaureate degree programs in col-
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leges and universities has continued. Twenty years later, 68.1 percent of an
estimated 1,887,697 employed registered nurses still had less than a bacca-
laureate education, and pressure within the nursing profession for individ-
ual nurses to return to college for baccalaureate and master’s degrees in
nursing remains strong.20

Reflecting this drive for more education, recognition, and higher profes-
sional status, many in nursing have tried to enrich nursing’s conception of
itself. But, according to Marlene Kramer’s research, students who enter
nursing schools continue to hold outdated conceptions about nursing, and
they leave school still believing that “real” nursing is only bedside nursing.?!
Nevertheless, many nurses think that nursing must develop a more complex
self-conception and move beyond the “downstairs maid” image symbolized
by the nurse’s uniform, which Dorothy Mereness once described as a house
dress complete with dustcap. To Carol Garant,

“real” nurses do not necessarily wear white uniforms and caps, carry lamps or long
stemmed roses at graduation, give bedpans, bed baths, injections, and enemas or
“push” pills. “Real” nurses also engage in research, deliver babies, teach health, do
group and individual psychotherapy, work with drug addicts, administer anesthesia,
own their own mental health centers, and “hang out shingles” in private practice.
“Real” nurses also diagnose patients and clients—no longer do they presume pa-
tients to be dead or are their clients thought to be pregnant. “Real” nurses use their
brains as well as their hands and feet.??

3, 66

Garant’s “real” nurse relates directly to the advanced practice or the nurse
practitioner model of practice, which is now firmly established.

By 1986 more than twenty thousand nurses were qualified for advanced
practice as master’s prepared clinical nurse specialists.2? The expanded role of
nursing, in providing nurse practitioners with both a wider range of activities
and an acknowledged role in decision-making, offers meaningful incentives to
other nurses to acquire new skills and a means for upward mobility in clinical
nursing practice. Thus, while the nurse practitioner model of practice may
change the economic distance between medicine and nursing only slightly, it
reduces some of the social and educational distance between the two profes-
sions, both through the nurse’s clinical experiences and formal education and
through her exhibition of clinical skills that demand recognition.

But while particular physicians may respect an individual nurse’s exper-
tise and judgment, the struggle for the control of nursing continues. It can
be seen at the national level, for example, in the split between the ANA and
the American Medical Association over the AMA’s proposal to train regis-
tered care technologists, a move that the ANA regarded as being designed to
“strengthen medicine’s control over bedside care givers . . . and undermine
nursing’s efforts to standardize nursing education.”?

Supporting an up-to-date conception of nursing, as described above,
however, are social changes related to the women’s movement. While most
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nurses isolated themselves from the women’s movement during the 1970s,
and while some feminists have, at times, rejected nursing because of its
stereotypical handmaiden image, nursing has gained from the movement.?s
In analyzing the use of sexist language, feminists have helped underscore the
increasing awareness of nurses that the professional image of a thoughtful,
independent, well-educated, responsible nurse is incompatible with the
image implied by references to staff nurses as “the girls” or “the kids” or by
physicians’ requests prefaced by “Hey, honey.”

Conflicts between nurses and physicians arise, at times, when a nurse tries
to gain and use increased skills and education or responds to interactions
from a feminist point of view. To return to “Orders not to teach,” Fran
acknowledged her acceptance of the ideology of professionalism in nursing
when she said she no longer believed that the doctors must not be ques-
tioned and by her obvious concern that the patient needed instruction
which, she believed, she was prepared to give. Yet this did not automatically
lead her out of the deferent role or convince her at once that teaching the
patients was legitimately within the scope of her nursing practice; nor did it
instantly convince her that she must bridge the communication gap between
herself and the physicians.

In summary, nurse-physician conflicts are affected by the historical legacy
of the health care professions, the expanding scope of nursing practice, the
socioeconomic and educational distance between nurses and doctors, and
the ideology of professionalism in nursing. Although these are not all the
factors involved in such relationships (and they overlap in many respects),
they are major sources of tensions. These tensions at times not only con-
tribute to nurse-physician conflicts but block ethical inquiry into them.

2. Nurse autonomy

The question, Is a nurse free to act upon her own judgment? arose in both
cases previously described in this chapter and is a central concern in the
following cases. As suggested in Chapter 3, free action as well as rational
deliberation and moral reflection are necessary if a person is to be ethically
autonomous. Yet, for nurses in certain situations, free action remains prob-
lematic, as in the following case.

4.3 Disagreement with a feeding order

Cheryl Pulec worked during her last two years in school as a nursing
assistant on a gynecology floor in a large university medical center and has
had six months’ experience in a neonatal intensive care unit as a registered
nurse. When the unit is busy, she cares for two babies, but she has cared for
only one baby, Matthew Brenner, since his admission a week ago.
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Last night, one of the residents wrote orders to start feeding Matthew and
then left the unit. When Cheryl read them, she thought they were “crazy
orders” since they included “giving sterile water over twenty-four hours.”
She had never seen such a beginning feeding order, and she was concerned
about possible fluid and electrolyte problems. She told another resident in
the unit her grounds for objecting and that she felt uneasy about beginning
Matthew’s feeding according to that plan. Nevertheless, he told her to
proceed according to the written orders.

Even though directed by two doctors to start the feedings, Cheryl thought
that since she still disagreed with the feeding plan, she would not begin it.
She liked her staff nurse position and tried to do a good job, which included,
of course, carrying out medical orders and working well with the doctors:
but she thought Matthew's well-being was more important than the possible
repercussions she might suffer for her efforts to get the orders changed and
her refusal to carry them out. Therefore, she considered whether she should
approach a third resident and repeat her reasons for not wanting to carry
out the feeding order.

Ms. Pulec’s reasons for acting in this situation are based on her obliga-
tions to Matthew as a health care provider, to the hospital as an employee,
and to the physicians as a co-worker. When she became a registered nurse,
she assumed an obligation to provide safe, effective, and morally responsible
care to her clients. Therefore, she has a duty to do her best for Matthew
Brenner. She is well within her legal obligations, as defined by the state
nursing practice act and her contract with the hospital, to question any
medical order and to refrain from implementing it if, in her judgment, the
order is unsafe. Nevertheless, since nurses have traditionally obeyed physi-
cians, she recognizes that the physicians expect her to carry out the orders as
a part of the traditional nursing role. Finally, Ms. Pulec believes she must
act so as to maintain her self-respect as an autonomous, thoughtful, reliable
person,

Ms. Pulec has time to make a thoughtful decision since the risk to
Matthew is very slight if she delays the feedings briefly. The question is, Will
Matthew be harmed by the feedings in any significant or lasting way? Given
Ms. Pulec’s limited experience—she has been employed in the neonatal
intensive care unit for only six months—her opposition to the feedings
perhaps should not be given the weight of the two resident physicians’
decision in favor of the sterile water feedings since they have had more
education and clinical experience than she. Her apparent lack of experience,
however, is offset by her scientific education regarding fluids and electro-
lytes, her study of other babies during her employment, and her acute
awareness of Matthew’ needs since he has been the only baby in her care
during the past week. It is possible that the first physician wrote the order



RECURRING ETHICAL ISSUES IN NURSE-PHYSICIAN RELATIONSHIPS 99

while thinking not specifically of Matthew but of babies generally, and that
the second physician, not seeing a gross error in the feeding order, elected to
let the orders stand. Given the second physician’s decision not to act, and
given that Ms. Pulec based her decision on her brief nursing experience and
on the negative evidence that the order was wrong because she had never
seen any like it, she could conclude that the feeding order might be within
the limits of acceptable medical practice, even if it were not ideal. Therefore,
she might proceed without causing Matthew undue harm. But even though
the feedings are probably not unsafe, Ms. Pulec is convinced that they are
not best for Matthew since they may upset his fluid and electrolyte balance.

Ms. Pulec’s obligations to Matthew and the physicians are in conflict. She
cannot obey the orders and thus act as a loyal subordinate to the physicians
in the traditional sense and simultaneously meet Matthew’s needs as she has
defined them. But a nurse’s primary obligations, in the end, are to clients,
not physicians. The reason a nurse works with a physician and his medical
treatment plan is to help provide a client with the best possible health care.26
Whatever the strength of the historical legacy and the dominating status of
medicine, whenever a nurse faces a choice between obligation to a physician
and obligation to a client, she must recognize that her obligation to a client
is primary. In Ms. Pulec’s case, her obligation to the physicians is clearly
secondary to, and based upon, her obligation to the baby; the choice of
overriding the obligation to the physicians carries only a relatively small
risk. While Ms. Pulec may lose her reputation as a congenial worker,
Matthew has much to gain if, in fact, a different feeding order would be
better for him.

Ms. Pulec’s situation, like other situations in which a nurse considers
alternatives to what a physician has ordered, rests at some point on a wide
“spectrum of urgency,” that is, on a continuum of cases in which the
available time to make decisions varies. The spectrum begins at one end with
problems that may be solved at a leisurely pace, allowing time for reflection,
collection of further data, debate, and discussion, and ends at the other end
with urgent questions that demand quick solutions and immediate actions.
The low-urgency end of the spectrum includes such situations as those in
which a physician and nurse disagree about the correct answer to a question
that a young pregnant woman asks in trying to decide if she should choose a
home delivery attended by a midwife or a hospital delivery attended by a
physician. In such a situation, the physician, nurse, and client have several
months to study and to debate all aspects of the situation. The high-urgency
end of the spectrum includes emergency situations in which a physician and
a nurse disagree about an order for actions that must be carried out
immediately. For example, a nurse and a physician may choose to allocate
care differently for three accident victims admitted simultaneously to an
emergency room.
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The “spectrum of urgency” can be used as a guideline for nurses who
question a physician’s orders in situations involving practices that fall
within the range of generally acceptable medical care. In situations in
which urgency is low, when ample time is available for reasonable reflec-
tion and discussion, a rule-utilitarian argument (see Chapter 2, Section 2,
Part A) that nurses obey doctors as the best course of action to insure the
best overall outcome for clients is much less strong than in emergency
situations. To return to Case 4.3, if Ms. Pulec agrees with the utilitarian
goal of the greatest happiness for the largest number of patients, a goal
supported by many hospitals in numerous policies, she might agree that
she should be obedient and follow all physicians’ orders that appear to fall
within the broad range of acceptable practice, including the feeding order
that a second physician supported. She could conclude that all nurses
should follow all such physicians’ orders because most of the time the
orders would be correct; the greatest number of persons would thus be
effectively served.

Two problems with this argument, however, immediately come to light.
First, physicians’ orders, like all human judgments, are sometimes wrong. If
a nurse blindly followed all of them, harm to the patient could result, as the
research study described in Chapter 1 illustrated. Thus, insofar as a nurse
has an obligation to follow a doctor’s orders, it is only a prima facie
obligation and may be overridden in certain circumstances by other factors.
A nurse must be careful not to confuse a well-grounded prima facie obliga-
tion with blind faith. Second, nurses who operate under such a regime may
become automatons, unable to make the responsible decisions that are
necessary for high-quality nursing care. Thus, while in the short run the
result might seem to be the greatest happiness for the greatest number of
patients, over the long run, the harm to some patients and the poor quality
of care delivered by automatons would significantly compromise overall
happiness. The idea that nurses should obey physicians, when examined in
low-urgency cases, appears to have little to be said for it apart from appeals
to tradition.

The nearer a case is to the other end of the spectrum, the greater the need
for a nurse to follow a physician’s orders without debate. In general, a
physician’s medical expertise should be greater than a nurse’s medical
expertise since a nursing education, by its very nature, focuses upon nursing
rather than medicine. In most emergency situations the greatest number of
satisfactory outcomes for clients will occur if a nurse refrains from blocking
acceptable orders and cooperates in delivering quick, efficient help, al-
though she might judge that a particular course is not the one that she
believes would be best. The main goal in a crisis is to provide adequate help
quickly, and this goal would obviously be blocked by lengthy debate and
discussion. In a cool moment after the crisis has passed, the nurse should
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engage the physician in a discussion regarding the feasibility and worth of
alternative actions which may have been more appropriate. A nurse, espe-
cially an experienced nurse, may be more knowledgeable than a physician
about a specific client, situation, or procedure. Through calm, rational
discussion the nurse and the physician might learn from each other and
agree how best to manage similar crises in the future.

Although a nurse generally presumes that a physician is right in an
emergency situation, there are nonetheless limits to what can reasonably be
presumed. When the medical care a physician orders clearly constitutes
unacceptable practice, a nurse is obligated to disobey orders. For example,
an emergency room nurse and a resident physician disagreed about whether
the use of a local anesthetic was acceptable practice in the case of a five-
year-old girl who had suffered a huge vaginal laceration. After the doctor
had ordered the nurse to pry the terrified and wildly struggling girl’s legs
apart while he repeatedly tried but failed to inject a local anesthetic, the
nurse, believing that such treatment was unacceptable because of the child’s
fear and pain and the size of the laceration, refused to continue assisting the
physician. She demanded that another resident physician be called, which
resulted in the child being taken to surgery and given a general anesthetic.?’
Given the psychic trauma caused the girl by repeated attempts to repair the
laceration, further efforts in the emergency room clearly fell outside the
bounds of acceptable practice.

In summary, if an order for action is clearly outside acceptable medical
practice, a nurse should not obey it even in an emergency and should seek
safe care for the client from another source as did the emergency room nurse
in the previous example. If a physician’s order is within the wide range of
acceptable practice and time is pressing, the nurse should obey that order,
even if she would prefer another course of action, and she should discuss the
matter with the physician later.2? At the lower levels of the spectrum of
urgency—and most medical care allows some time for consideration—the
nurse should calmly and rationally discuss with the physician those orders
that she questions, including orders that fall within the wide range of
acceptable medical practice, in order to provide the best possible care for
each client. Given these guidelines, the nurse in the feeding order case, Ms.
Pulec, should discuss the situation with her nurse manager to see if she
missed something a more experienced nurse would know. Then she should
call the first resident to explain her reasons for not following the feeding
order in the hope that he will cancel the order and write a new one. The first
resident ought to learn his order is being questioned; in addition, Ms.
Pulec’s asking a third resident could confuse the situation.?®

In the following case, a nurse who is striving to be ethically autonomous
in her practice confronts the complexities of autonomy in nursing, including
the question of free action.
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4.4 Is it right?

Ann Fiske enjoyed the first seven months on a medical unit, her first nursing
position. But since being assigned as primary nurse to Mr. James Bering, a
seventy-one-year-old retired widower suffering from a rapidly growing,
highly malignant sarcoma of the peritoneum, Ann is finding her responsibil-
ities unsettling. Mr. Bering’s days and nights are filled with intractable pain,
and despite her care and that of others, he suffers much from insomnia and
discomfort. Further, his various medications often cloud his mind. During
the past two days, Mr. Bering has talked briefly with Ann of his approach-
ing death.

Today, after Mr. Bering's attending physician, Dr. Rhodes, checked
Mr. Bering and spoke at length with Mr. Bering’s two children, he increased
Mr. Bering’s morphine dosage. As he handed the chart to Ann, he said, “I
want you to begin this now.” Ann undersiood that, although it would
provide additional control for Mr. Bering’s pain, the increased morphine
dosage would further depress his already depressed respiration rate and, as a
side effect, increase the likelihood that he would soon die. Although the
likelihood of an earlier death for Mr. Bering was not in itself troubling to
Ann, she doubted whether Mr. Bering had explicitly consented to this
course of action.

Since Ann knew that Dr. Rhodes was a highly respected physician with
years of experience, she hesitated a moment before asking him whether
Mr. Bering had given his consent. When she did ask, Dr. Rhodes quietly
explained that he had not discussed the issue with Mr. Bering because to do
so would be needlessly cruel. Nor, he said, would he saddle the relatives with
“the burden of making this decision.” In fact, he added, “I never ask families
to make decisions that would leave them feeling guilty.” Then he said firmly,
“I've made hundreds of these difficult decisions—sometimes it’s a little less
potassium, sometimes too much oxygen, sometimes morphine—and you, if
you're a good nurse, should know better than to say anything. If you're not
going to be a good nurse, I'd better call your supervisor.”

Recognizing both that Dr. Rhodes expected all nurses to follow his orders
unquestioningly and that he was one of the nursing supervisor’s favorite
physicians, Ann thought that if she balked at his orders she would face
problems not only with him but with the nursing supervisor. Ann did not
want to make trouble for herself, but she was concerned about Mr. Bering.
She asked herself, Is it right for us to administer treatment that may hasten
his death without his or his family’s explicit permission?

Ann and Dr. Rhodes disagree on questions of ethics and values. The
conflict centers on the ethical choice between simply administering the
additional morphine, which will not only reduce pain but perhaps hasten
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death, and trying to determine whether, when informed of the conse-
quences, Mr. Bering (or, if he is not competent, his family) wants the
increased morphine. Underlying the first alternative are the values of reduc-
ing pain, suffering, and guilt; underlying the second are the values of self-
determination and informed consent.

Inasmuch as this issue turns on a conflict of values, when Ann questions
Dr. Rhodes’ decision, she does not challenge his specialized medical knowl-
edge and expertise. Nothing in Dr. Rhodes’ training certified him as an
“expert” on ethical matters, if indeed there are any such experts. Further-
more, in asking for his reasons and even subjecting them to critical examina-
tion, Ann is not venturing into matters beyond her competence.

If Ann discusses the matter further with Dr. Rhodes, it will be to her
advantage if her position is based on rational deliberation and moral reflec-
tion rather than on intuition or “gut feeling.” Dr. Rhodes has already given
reasons for preferring his course of action. If she is to maintain her position,
Ann must be able to provide stronger reasons why the doctor should obtain
informed consent before she proceeds with the morphine medication.

The main consideration to which Ann could appeal is the respect that is
owed to Mr. Bering as a person. Mr. Bering has a right to accept or refuse
various forms of medical treatment. This right is based on the right to self-
determination, which is itself based on the respect that is owed persons as
choosing beings. Mr. Bering, so far as we can tell, has not chosen to die
sooner rather than later. He knows that death is imminent, but he has not
consented that it be hastened. To administer the additional morphine is, of
course, likely to hasten his death. Therefore, to provide medical treatment
that will, as a side effect, be likely to hasten Mr. Bering’s death without his
explicit informed consent is to deny his freedom and dignity as a choosing
being, as a person.

On the surface, this argument for Ann’s position is at least as strong as
Dr. Rhodes’ argument for administering the morphine without further
discussion with the patient or his family. If Ann is to be thorough in her
deliberations, however, she must be able to anticipate and respond to the
objections Dr. Rhodes might make against her reasoning. First, he might
emphasize that although the principle of informed consent is fine in theory,
it is often inapplicable in practice. Self-determination and informed consent
presuppose that the patient (or, if not the patient, the patient’s family)
is capable of rational deliberation in such situations; but this, according
to Dr. Rhodes, is not often the case—and is certainly not the case with
Mr. Bering or his family. Mr. Bering, Dr. Rhodes might claim, is not
mentally competent to make this decision himself, and his family would be
plagued by guilt if it were to be thrust upon them.

The question of patient autonomy is a complex conceptual-empirical
matter.3! If Ann is to neutralize this objection, she must be able to show that



104 ETHICS IN NURSING

Mr. Bering or his family is capable of understanding and deciding this
matter, or at least that Dr. Rhodes has not yet demonstrated their incapabil-
ity. Since patient autonomy must be presumed, the burden is on him to
show why they are incapable.

A second possible objection to Ann’s line of reasoning is that increasing
the morphine dosage will maximize happiness. Appealing to the principle of
utility, Dr. Rhodes could point out that not only would Mr. Bering’s
suffering be diminished but his family would be spared the agonies of
decision-making and of witnessing Mr, Bering’s pain and distress. Further-
more, since obtaining informed consent takes valuable time, if Dr. Rhodes
and Ann did not seek it, they would have more time to provide the high-
quality medical and nursing care that they are able to give.

As is often the case, however, these utilitarian considerations may be neu-
tralized by others. In the long run, for example, it is likely that if the practice
of possibly hastening the deaths of suffering persons without their explicit
consent were to become more widely practiced and more widely known, the
result would be loss of trust throughout the health care system. Any suffering
person with a terminal illness might wonder whether this or that treatment
would hasten his or her death. Such loss of trust might create anxieties and a
fear of medicine that would actually reduce the net balance of happiness.

Thus, as matters stand, Ann’s doubts appear to be well grounded. The
question remains, however, whether Ann can be ethically autonomous,
which requires that she be free to act upon the results of her reasoning and
moral reflection.

Let us suppose that Dr. Rhodes either refuses to discuss the matter with
Ann any further, or that after discussing it he stands by his initial decision.
Let us also assume that he has little evidence that Mr. Bering and his family
are in no condition to decide the matter themselves and that Ann has good
reason to believe that at least one of them is perfectly capable of doing so. If,
then, Ann were to give the morphine injections at this point, she would be
acting contrary not only to what she regards as Mr. Bering’s rights but also
to her own deeply held moral convictions. She would be compromising her
integrity as a person. What, then, should she do?

An adage in ethics that “ought implies can” is pertinent to Ann'’s dilemma.
It is usually taken to mean that if we say someone morally ought to do
something, it must be true that he or she can do it. If a person cannot do
something, it makes no sense or is morally unjust to say that he or she
morally should do it. Thus, if a person cannot swim we cannot say that he or
she ought to have gone into deep water to rescue a drowning swimmer, If a
physician is prevented at gunpoint by a terrorist from treating a wounded
hostage, we cannot say that he ought nevertheless to have treated the
hostage. Thus, in determining what Ann ought to do in the case before us,
we must try to clarify what she can actually do.
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Deciding what she can do, however, is difficult because Ann’s freedom of
action is in doubt. On the one hand, perhaps Ann is being coerced into
following Dr. Rhodes’ orders. If, for example, she resists giving the injec-
tion, Dr. Rhodes may find a number of ways to make her job very unpleas-
ant. He may also complain about her to her nursing supervisor, who may
have considerable power over her. Because she is relatively new in this unit,
and this is her first position, Ann may fear losing her job. If there were no
other hospital in town, and Ann were the sole support of her ailing mother,
the risk of losing her job would indeed be serious. Thus, in light of such de
facto conditions, we might conclude that Ann is not entirely free to act in
accord with her ethical views.

On the other hand, perhaps Ann finds herself in more favorable circum-
stances. Experienced and with a strong record, she believes that being
harassed by Dr. Rhodes or being reprimanded or disciplined by her nursing
supervisor is a small price to pay for protecting Mr. Bering’s rights and for
acting in accord with her deepest ethical convictions. Suppose, too, that she
is not committed to living in the area where she is currently employed or
that she could readily find another nursing position if her job became too
unpleasant. If this were Ann’s situation, we might conclude that she is not
being coerced into following Dr. Rhodes’ orders. As a result, she is free to
act in accord with her considered moral views, and therefore she ought to
do so.

The main question, then, is this: Is Ann free to act in accord with the
results of her rational deliberation and moral reflection or is she coerced
into giving the morphine injections? If we conclude that she is not free to act
in accord with the results of her rational deliberation and moral reflection,
then she is neither fully autonomous nor fully responsible for giving the
injections. If, however, we conclude that, despite the circumstances, she is
free to act in accord with her considered ethical judgments, then she is both
autonomous and responsible for what she does.

We have no simple solution to the problem of free action in nursing. On
the one hand, we admire nurses who risk punitive responses from physicians
and others for the sake of patients’ rights and their own moral integrity. We
think such nurses should generally be commended and supported. On the
other hand, we recognize that many nurses face situations in which it would
be extremely difficult to withstand the threat of punitive responses. More-
over, we do not believe that nurses should have to be heroines or make
harsh personal sacrifices to do what they have good reason to believe is
morally right or to preserve their moral integrity. So the nurse in this case
may simply have to make the best of a very bad situation. But such
situations may be avoidable. In Section 3, we suggest some systematic
changes in the nurse-physician relationship that can reduce both the inci-
dence and the severity of such predicaments.
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The next case provides an additional illustration of the complexities of
free action. Here, a nurse’s independent actions resulted in an unfortunate
nurse-physician conflict.

4.5 Giving information to clients

Mrs. Tuma, a junior-college nursing instructor, requested that she be as-
signed to care for Mrs. W., a fifty-nine-year-old woman acutely ill with
myelogenous leukemia, so that one of her nursing students could learn
about chemotherapy. When the physician told Mrs. W. that she was dying
and that the only hope for prolonging her life was chemotherapy, he
described the painful and disfiguring side effects of the treatment as well as
the possibility of doing nothing. Although Mrs. W. had some degree of
mental impairment caused by her condition, the physician believed that she
was rational when he obtained both her and her family’s consent for chemo-
therapy.

As Mrs. Tuma prepared the first chemotherapy dose, her student reported
that she had found Mrs. W. crying. When Mrs. Tuma tried to comfort
Mrs. W., Mrs. W. explained that she had fought leukemia for twelve years
with God’s help, by faithfully practicing the Mormon religion, by eating
natural foods, and by avoiding drugs and stimulants. At this point Mrs.
Tuma responded by discussing natural remedies for cancer with Mrs. W.
She also determined, however, that Mrs. W. still consented to the chemo-
therapy and consequently initiated the chemotherapy intravenously as or-
dered. But Mrs. W. pleaded with Mrs. Tuma to return in the evening to
discuss various natural treatments with her son and daughter-in-law.

When the daughter-in-law learned of the scheduled evening meeting with
Mrs. Tuma, she phoned the doctor, who told her to attend the meeting and
get the nurse’s name. Early in the evening, the doctor phoned an order to
suspend the chemotherapy because of Mrs. W.’s changed attitude. After
Mrs. Tuma’s discussion with the family, which included chemotherapy and
its side effects, alternatives provided by natural foods and herbs, the un-
availability of Laetrile in the United States, and Mrs. W.s problem of
obtaining blood transfusions if she were to terminate chemotherapy, all
agreed that Mrs. W.’s best course was to continue with chemotherapy.

Later in the evening the physician ordered the chemotherapy to be re-
sumed. The next day he demanded that the college remove Mrs. Tuma from
her position, which the college authorities consequently did. He also com-
plained to the hospital, which notified the State Board of Nurses, which, in
turn, initiated a petition for the suspension or revocation of Mrs. Tuma’s
license. The Hearing Officer for the Board of Nurse Examiners determined
that Mrs. Tuma had interfered with the physician-patient relationship, an
act that constituted unprofessional conduct, and the Board suspended her
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license for six months. Mrs. W. died two weeks after the chemotherapy was
started.3?

An examination of this case reveals arguments that both support and
criticize Mrs. Tuma'’s actions. A nurse, as a person, has the right to function
autonomously as does every other person. Every person—client, physician,
or nurse—can demand that he or she be recognized as a person worthy of
dignity and respect with the right to act autonomously and to make justifi-
able claims on others for these general rights. However, the physician did
not lodge a complaint against her as a person. Rather, in her discussions
with Mrs, W., Mrs. Tuma had acted as a nurse. As Sister A. Teresa Stanley
pointed out in her discussion of this case, no ethical dilemma would have
resulted had a neighbor discussed the same information with Mrs, W.33

Yet Mrs. W.’s questions about alternative treatments made a claim upon
Mrs. Tuma for information; Mrs. Tuma agreed since she believed that she,
as a nurse, should meet Mrs. W.’s needs. Both Mrs. Tuma and Mrs. W.
perceived Mrs. Tuma’s role as that of a well-informed care provider,
someone who knew about and could explain alternative cancer treatments.
Further, the professional nursing role, as Mrs. Tuma understood it, al-
lowed her to insure that a client’s consent to therapy was fully informed.4
As Sally Gadow has persuasively argued, “Patients can be assisted in
reaching decisions which express their complex totality as individuals only
by nurses who themselves act out of the same explicit self-unity, allowing
no dimension of themselves to be exempt from the professional relation.” 35
Acceptance of this notion, with its requirements for recognition of a nurse
as a person, necessitates that a nurse be allowed to be ethically autonomous
in her nursing role, that is, that her actions be free from coercion or
manipulation, be the result of rational choice, and be in accord with her
own values and principles.

Clearly, however, Mrs. Tuma had placed herself in a risky situation. Even
though she included in her definition of the nursing role that nurses function
autonomously, she recognized from the outset that not all persons, includ-
ing the physician, shared that viewpoint.3¢ In her state, the nursing role did
not confer upon nurses the privilege of autonomous action in a situation
such as that involving Mrs. W. The Hearing Officer for the Board of Nurse
Examiners disallowed as evidence the American Nurses’ Association Code
for Nurses because the Board had not adopted it, as well as any testimony or
definitions by the ANA. He determined that Mrs. Tuma had interfered with
the physician-patient relationship, which constituted unprofessional con-
duct. Thus, the Board judged that Mrs. Tuma did not have the privilege of
functioning autonomously in her role as a nurse in this situation since her
actions interfered with the physician-patient relationship.3? To the Board,
the nurse-client relationship apparently played a secondary role.8
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A nurse in a situation similar to that of Mrs. Tuma could respond in a
number of different ways. She could assume the traditional deferential role
and do nothing autonomously. Or she could play an expert doctor-nurse
game, pretend that she knew nothing when the client asked, and later, if
possible, indirectly get the doctor to discuss alternative cancer treatments
with the client. Or she could work as if she had a collaborative relationship
with the physician and view his presentation of only two choices (chemo-
therapy with its terrible side effects or no treatment) as morally unaccept-
able while at the same time recognizing that such a presentation of choices
fell well within the scope of acceptable medical practice. She could, for
example, contact the physician and try to persuade him that the patient and
her family had a right to a discussion of alternative treatments. If he did not
want to participate in such a discussion, she could offer to do it herself. If he
not only refused to participate himself but also told her that she was not to
discuss this matter with the patient, she could, as an act of conscientious
refusal, decide to meet with the patient and her family anyway (see Section
5). If the physician filed a complaint, a State Board of Nurses still might
react as it did in Mrs. Tuma’s case. But such a nurse would now be perceived
as having acted collaboratively as a professional who notified colleagues of
her intentions and shared her reasoning with them.

3. Collaboration

Collaboration implicitly assumes that nurses, in their nursing roles, like
physicians, in their medical roles, are morally autonomous or self-determin-
ing. Collaboration is crucially important if nurses are to meet their social
obligation to provide high-quality nursing care because, as nurses, they are
often in the middle of indeterminate and complex health care situations.3?
The following case summarizes such a situation, one in which nurses and
physicians disagree as to whether they should continue aggressive treat-
ment.

4.6 Should treatment be stopped?

Susan Cory is a twenty-nine-year-old critical care staff nurse who enjoys the
nursing challenges of a medical intensive care unit in a large medical center.
Her reputation among the nursing and medical staffs is that of a caring and
exceptionally competent nurse. At present, however, she is at odds with
most persons working in the ICU over whether aggressive treatment should
be continued for Marsha Hocking, a severely brain-damaged, young, single
woman her own age, a victim of viral encephalitis. Marsha’s parents are so
overwhelmed by the situation that they are relying completely on the judg-
ment of the care providers. Susan and the medical and nursing staffs agree
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as to the medical details of the case, that is, the extent of brain damage and
the very poor prognosis.

After careful deliberation, Susan concluded that aggressive treatment in
Marsha’s case should be reduced sharply because no hope remained for her
recovery. Susan based her decision on her belief that no one would want to
be kept alive in Marsha'’s condition and therefore to continue treating her
was morally wrong. Without aggressive treatment, which includes artificial
ventilation, Marsha would die quickly.

Susan has asked the other nurses and the physicians to think about her
recommendation. Some nurses agree with Susan. Others agree with most of
the physicians, including the one in charge of Marsha’s case, that now is not
the time to give up. They point to a variety of reasons for continuing
aggressive treatment— Marsha's age, the sudden onset of the disease, her
previously excellent condition, and their personal beliefs about the value of
life. Throughout the discussion, which has continued for two weeks, Susan
has not requested of the ICU nurse manager that she be excused from the
case, an infrequent request but one that has been honored in the ICU for
other nurses.*

In complex cases like this, an authoritarian conception of the physician-
nurse relationship is best replaced by a collaborative conception. In collabo-
rating to meet the health-related needs of patients while respecting their rights,
physicians and nurses, as well as patients and families, share knowledge,
discuss differences, and work together with mutual respect.4!

This is not to deny, however, that sometimes authoritarian structures are
needed and morally justifiable. In our discussion of the spectrum of urgency,
we indicated that emergency situations often require such structures. In addi-
tion, as John Ladd has suggested, specialized contexts such as the operating
room are highly suited to the exercise and recognition of medical authority.

In an operating room, the authority of the surgeon might be likened to the authority
of the conductor of an orchestra: the surgeon is the chief performer and the one who
“orchestrates” the proceeding. Let us grant that the aim of the procedure is to save
the patient’s life, i.e., a morally worthy goal. But here, as with the orchestra, we are
dealing with a precisely defined, limited enterprise involving goals that we may
assume are shared by all the parties involved, or, to be more nearly accurate, we
should say that they ought to be shared by all of them.4?

As Ladd goes on to point out, goals in most other health care contexts are
not this simply defined. And where the goals of patients, physicians, and
nurses do not clearly converge, both the need and the justification for
authoritarian structures are considerably weakened.

When authoritarian relationships between physicians and nurses cannot
be justified by the situation, we agree with Ladd’s suggestion that “we try
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to find more ‘democratic’ procedures, procedures involving mutual counsel-
ing, consultation, and collaboration. Mutual accommodation and persua-
sion should take the place of one person[’s] issuing commands to others
below,”43

If more collaborative relationships can be established, several positive
results can be expected: (1) an increased likelihood that the parties will
reach a well-grounded and mutually satisfactory decision; (2) an apprecia-
tion of the ethical dilemmas nurses face in being “caught in the middle”;
and (3) lower medical care costs because of reduced “burnout” among
nUurses.

Collaboration can result in increased willingness among all parties to
reach a mutually satisfactory decision. Persons who deliberate in a spirit of
mutual respect share not only their ethical positions but also bits of infor-
mation about a situation that all parties may not have fully known or
appreciated. No matter how carefully one analyzes an ethical dilemma, it is
always possible to have overlooked an important argument or fact.

If they initially disagree, nurses and physicians (and patients and families)
who carefully try to hear each other out and to see matters from one
another’s perspective often find themselves shifting from their original posi-
tions and meeting each other halfway. In many cases, for example, one not
only comes to appreciate the strength of an opposing position but also
comes to recognize that one’s own motives include self-interest as well as
ethical considerations, Thus, it is not unlikely that Susan Cory’s concern for
the patient’s autonomy and for efficient use of resources is heightened by her
frustration with the very difficult nursing problems the patient presents.
Similarly, the desire of most of the physicians to continue treatment may
result in part from their desire to practice and refine certain skills. As
Samuel Gorovitz has pointed out, “Skills that have been acquired at sub-
stantial personal cost are skills that people like to use. ... There is an
intrinsic payoff in satisfaction. State-of-the-art medicine is very sophisti-
cated, and people who can do it often find it a very beautiful thing to be
doing.”# If such possible motivations are identified and discussed, there
may be less self-righteousness and more willingness to reach a mutually
satisfactory accommodation.

Collaboration can lead to an appreciation among all parties of the ethical
dilemmas nurses face because they are “caught in the middle.” A nurse is in
an especially difficult position in our health care delivery system. She is
expected to be a trustworthy team member who works within a hierarchical
system structured from the top down, a hierarchy in which a physician is
usually in command. Yet a nurse is expected to work in that health care
system as if it were structured from the base up so as to meet assessed needs
of the client and the client’s family.45

Suppose the facts in Case 4.6 are altered and Susan Cory is “caught in the
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middle between family and physician.” Suppose, for example, that mutually
respectful discussion among the physicians, Susan, and other nurses does
not occur. Suppose, too, that Susan has built a close and trusting relation-
ship with the patient’s mother, a frail, nervous woman with a serious heart
ailment who has asked Susan for information about her daughter’s condi-
tion. Let us also suppose that the physician in charge of the medical
treatment plan does not wish the mother to have this information, and that
he expects and trusts Susan to put the mother’s questions off, or failing this,
to lie to her. Finally, imagine that Susan believes that the mother has a right
to the information and has strong grounds for believing she will not be
harmed by it.

One can casily understand Susan’s sense of frustration in such a situation.
If she truthfully answers the mother, she breaks the trust of the treatment
team that expects a nurse to be a dependable team player. If, however, she
puts the mother off with noncommittal comments or with lies, she jeopar-
dizes the mother’s trust and her own sense of personal integrity.

Patients, their families, and physicians all presume that nurses are per-
sonally honest, open, and loyal to them. But when a nurse cannot fulfill the
conflicting expectations, when she is quite literally “caught in the middle,”
she cannot be entirely trustworthy to all parties. On the other hand, col-
laboration, in which nurses and physicians present their ethical arguments
to one another, share information, and deliberate in a spirit of mutual
respect, helps to solve the problem of being caught in the middle between a
top-down hierarchical system and an inverse system based on patients’
needs.

We are not saying that a physician must always agree with whatever a
nurse thinks is ethically correct. Rather, we are suggesting that physicians
and nurses must respect each other as autonomous moral agents., This
requires, among other responses, addressing each other’s ethical concerns,
mutually deliberating and reflecting upon various courses of action, and in
some cases agreeing with or adjusting to the ethical views of others. There is
a sense in which we can respect someone as a moral agent even when we
disagree with him or her and ultimately reject his or her decision—if we hear
that person out, give reasons for our views, and make good-faith efforts to
show why we believe our view is better,

Collaboration also can result in lower medical care costs by reducing
burnout, a well-documented problem among hospital nurses in the United
States. Problems of burnout among nurses underscore the dangers of con-
tinued conflict, stress, and loss of integrity. After a few years in practice,
many conscientious, sensitive, and highly skilled nurses leave nursing be-
cause they feel burned out by the stresses of their work. Replacing them is
costly, since nurses must be attracted to a hospital and oriented for a time.
Consequently, hospital costs rise while continual personnel turnover causes
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the quality of care to decline. One identified cause of nursing burnout is the
difficulty many nurses have maintaining personal integrity when their ideals
conflict with the real world of health care.46

Suppose that, in Case 4.6, the nurses and physicians do not deliberate in a
spirit of mutual respect; they do not discuss whether to continue aggressive
treatment for the patient, Marsha Hocking. In addition, the nurse, Susan
Cory, understands that if Marsha has a cardiac arrest, Susan will be ex-
pected to “call a code.” Given her understanding of the case and her ethical
views, Susan believes that calling a code would be morally wrong. Suppose,
also, that Susan is caring for another patient with similar problems but who
is under the care of a different physician who orders less aggressive treat-
ment and leaves directions not to resuscitate. In caring for this second
patient, Susan believes she can act morally in the event of cardiac arrest.
But, if Susan is the thoughtful, competent person described in Case 4.6,
continued employment in such a unit, given the strikingly conflicting orders
and expectations in medically similar cases, will certainly strain her sense of
wholeness as a person. She cannot continue to think of herself as a nurse
with integrity if situations continue to arise in which she must painfully face
and agonize about inconsistencies in treatment policies.

Through collaboration among members of the health care team, the
stress that nurses experience can be reduced. Positive results depend upon
thoughtful, mutually satisfactory decisions, decisions that often require
compromise among the various parties involved.

4. Integrity-preserving compromise

Compromise, construed as a settlement of differences in which each side
makes concessions, must be clearly differentiated from being compromised,
that is, to be forced to give up one’s interests, principles, or integrity. To
compromise does not require that a person be compromised. Nurses and
physicians who deliberate in a spirit of mutual respect may be able to reach
an integrity-preserving compromise. A well-grounded, integrity-preserving
compromise is not to be confused with a lopsided “compromise” that merely
repeats the doctor-nurse game in which a physician calls the shots and a
nurse silently bites her lip.

Basic to a compromise that maintains integrity is an appreciation of the
factual uncertainty and moral complexity of modern health care. In Case
4.6, it is not clear whether those advocating continued aggressive treatment
or those advocating much less aggressive treatment have the more defensible
position. Given the complexity of many issues in biomedical ethics and our
limited knowledge and understanding of them, ethical disagreements often
are not the result of simple conflicts between what is obviously right and
obviously wrong. As Arthur Kuflik has pointed out:
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Individuals must often base their respective moral judgments on a picture of their
situation that is relevantly, but irremediably, incomplete. Their differences of opin-
ion may have less to do with deficiencies of moral sensibility than with uncertainties
that are inherent in the situation itself. . . . [Moreover] even individuals who are
adequately informed and acknowledge the same fundamental principles can find
themselves in disagreement when an issue engages several morally relevant consider-
ations at the same time. In such cases the sheer complexity of the matter enables
reasonable persons to form somewhat different assessments.4?

Both of these factors, uncertainty and complexity, seem to be at the root of
the disagreement in Susan Cory’s case.

Susan Cory believes that no one would want to be kept alive in Marsha
Hocking’s condition. How can she be sure of this? Perhaps Susan and many
of her acquaintances would not want to be kept alive in this condition, but
what about Marsha? Susan would be on much stronger ground if she knew
that before becoming ill Marsha had shared this view, but she does not have
such knowledge. Similarly, those who are opting for continued aggressive
treatment appeal to factors that are relevant to possible recovery—the
patient’s age, the sudden onset of the disease, her previously excellent
health—but they have little else to go on when estimating her chances of
survival. Perhaps more important, they cannot predict her future level of
consciousness and activity even if she does survive. If they knew she would
survive and that her ensuing condition would be good, or at least tolerable,
they might be on stronger ground. They do not have such knowledge,
however.,

Moreover, apart from empirical uncertainty, each side can appeal to
morally relevant considerations to support its view. Susan can appeal (al-
though without full assurance) to the patient’s right to autonomy and,
perhaps, to the inefficient use of medical resources. The latter appeal will be
considerably strengthened if the ICU is full or if other patients in the ICU
are likely to benefit from the increased attention the staff can devote to them
because they will not be doing so much for Marsha. Those taking the
opposing view can invoke the value of each human life and the importance
of their roles as protectors and preservers of life. Each side, then, may
invoke ethical considerations on its behalf. If, in this case and in others
similarly clouded by empirical uncertainty and moral complexity, health
care workers can recognize the nature of their situation, they may be able to
reach a well-grounded, mutually respectful accommodation that preserves
the integrity of both sides.

First, each party may be persuaded to relinquish her or his original view
and to replace it with a mutually agreeable new position. If both parties
deliberate rationally and conclude that a third position is superior to their
respective initial positions, they can adopt it with no loss of integrity.
Strictly speaking, this would not be a compromise. Neither side would be
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making a concession to the other. Each would be embracing what is now
believed to be the best position consistent with her or his own values and
principles.

Collaborative discussion can also result in agreement when only one party
changes positions. To change positions and to agree with another’s views on
the basis of ethical discussion does not lead to a loss of integrity if the new
position is accepted autonomously and based on a reconsideration or re-
evaluation of the applicability of one’s own moral principles. Such an ac-
commodation might, however, lead to questions of “saving face,” especially
if both parties have publicly staked their reputations on their initial posi-
tions. In such situations, the person shifting positions could be supported if
both disputants clearly explained to all involved that the agreed-upon
position or action, although initially advocated by only one person, is, on
reconsideration, consistent with the moral views of both parties.

A compromise occurs when neither party gives up her or his original
position but both agree to a decision based not only upon what they
individually judge ought to be done but upon what they think ought to be
done in light of their conflict and other values that they both esteem.
Retaining one’s original position and yet acting in accord with a compro-
mise that makes some concessions to an opposing position may appear to
present a difficulty. Does not this amount to being compromised, that is,
having to give up one’s principles or integrity?

To see how a compromise may be integrity-preserving it is important,
following a suggestion of Kuflik, to distinguish (1) what Susan Cory or the
physician believes ought to be done in this case, leaving aside for the moment
that they disagree, from (2) what each judges ought to be done all things
considered, when the things to be considered include their disagreement:

When an issue is in dispute there is more to be considered than the issue itself—for
example, the importance of peace, the presumption against settling matters by force,
the intrinsic good of participating in a process in which each side must hear the other
side out and try to see matters from the other’s point of view, the extent to which the
matter does admit reasonable differences of opinion and the significance of a
settlement in which each party feels assured of the other’s respect for its own
seriousness and sincerity in the matter.48

These considerations reflect values and principles that many of us hold
dear and that partially determine who we are and what we stand for. If we
suppose that Susan Cory and the physician hold them too, then it is not so
clear that agreeing to a compromise constitutes a threat to their integrity.
On the contrary, taking into consideration all their values and principles
together with the fact that they disagree, a compromise solution may be
more integrity-preserving than any available alternative.
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The main point is that one’s identity is constituted in part by a complex
constellation of occasionally conflicting values and principles. In difficult
cases it will not always be possible to act in accord with all of them. After as
much consideration as the situation will allow, we will often pursue that
course of action that seems, on balance, to follow from the preponderance
of our central and most highly cherished values and principles. “Where
ultimate values are irreconcilable,” Isaiah Berlin has written, “clear-cut
solutions cannot, in principle, be found. To decide rationally in such situa-
tions is to decide in the light of general ideals, the over-all pattern of life
pursued by a man or a group or a society.”4

Given the factual uncertainty and moral complexity characterizing the
disagreement between Susan Cory and the physician, it seems unlikely that
either can regard her or his position on the patient’s treatment as more
central or well grounded than the network of values and principles having to
do with mutual respect, the acknowledgment of reasonable differences, not
settling matters by force or rank, and so on. Thus, if integrity requires that
they act in accord with the preponderance of their most basic values and
principles, they may in this case agree to a proposed compromise,

Thus, if in Case 4.6 Susan and those wanting to continue aggressive
treatment could find a position that more or less splits the difference
between them and is in accord with the preponderance of their other values,
they might be able to take this position without compromising their integ-
rity. That is, such mutual accommodation would allow them to work
together and respect each other while not requiring them to relinquish their
original views,

In this case, an acceptable compromise might take the form of an agree-
ment to continue treatment for a specified period and then to review the
patient’s condition and prognosis and the effective use of resources. If, after
this period, certain changes made continued aggressive treatment appear to
be a significantly more favorable option than it is at present, such treatment
should continue. If there were no such changes, treatment should become
less aggressive. If Susan Cory were to agree to this compromise, she would
do so while fully preserving her ethical autonomy and personal integrity.

This is not, however, to say that the matter is fully settled. Although
Susan Cory and the physician may agree that compromise at this point
makes the best of a bad situation, they may try to ensure that the same
situation does not arise in the future. Thus, each may make subsequent
efforts to practice in settings where his or her colleagues are more likely to
share his or her particular views on the treatment of patients like Marsha
Hocking, or, each may continue to try to convince the other of the correct-
ness of his or her view. If all co-workers agreed with their respective
positions or if the decisions were ones they alone were qualified to make,
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they would act otherwise: Susan Cory would immediately call a halt to
aggressive treatment while the physician would require that it continue
indefinitely. As long as they must work together, and as long as neither can
persuade the other of the correctness of his or her views, they may still arrive
at an integrity-preserving compromise if they consider the full range of their
important values and principles.

Such a compromise actually occurred in the real-life Susan Cory case.
The nurses and physicians agreed to continue treatment for a specified
period and then to review the patient’s condition and their resources. All
agreed that, after this period, if no change had occurred, treatment would be
less aggressive. Thus, all members, nurses as well as physicians, maintained
their personal integrity.50

5. Conscientious refusal

Placing a situation somewhere along the spectrum of urgency suggests one
way for a nurse to begin to reflect upon when to question a physician’s
order. Further, as our previous discussion of the spectrum of urgency
indicates, a nurse has the duty to override a medical order that is clearly
outside acceptable medical practice and that may jeopardize a client in some
way. In the following case, the nurse based her decision on her medical
knowledge, discounted the risk that her actions might jeopardize her posi-
tion as a nurse, and followed her own judgment without hesitation.

4.7 Emergency room

When Valerie Workman was graduated in 1965 from a university school of
nursing, which she described as “an older school, ” she believed what she had
been taught—when a doctor gives an order, follow it. But she no longer
follows orders unquestioningly; she now questions doctors much more
thoroughly, even though she recognizes that they often “aren’t exactly
thrilled that I question their judgment.” In describing herself and other
nurses, she says that, “the older we get, the wiser we get—sometimes.”

In 1975, when Valerie was working in a hospital emergency room, Mrs.
Brown, a twenty-four-year-old woman who was six months pregnant and in
shock, was admitted following a serious automobile accident. The physician
on duty was an older man who, Valerie felt, was not always competent in
emergencies. Valerie, certain that the patient’s life was in danger, suggested
starting an IV, but the doctor rejected her suggestion. Alarmed, Valerie
decided she must act, started the IV, initiated other emergency measures,
and called for additional medical help. The physician was furious at
Valerie’s independent action, and she was extremely angry with him. Later,
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she remembers, she “got complete backing from other doctors” and the
matter was dropped.

How did Valerie know not to accept the doctor’s orders? Perhaps she
reasoned that if a nurse believes that she has a moral obligation to meet a
client’s needs, then she must take risks, both by refusing to defer to a
physician whose actions impede the delivery of adequate help and by taking
independent emergency action. To Valerie, the young woman’s chance to
live must have seemed worth the risk to her own career. Had she chosen
to obey orders, and had Mrs. Brown died, Valerie might not have been able
to live with her conscience.

The doctor’s decision against the IV differed so radically from usual
emergency treatment that the other physicians in the hospital agreed that
Valerie, not the doctor, had acted more appropriately. Moreover, Valerie’s
action was justified by well-grounded medical and ethical considerations. A
nurse may sometimes be in a situation, however, in which a physician’s
actions fall within acceptable medical practice but the nurse may believe
that she cannot be party to the disputed procedure or treatment because to
do so would violate her integrity. At times, even the most cooperative and
thoughtful health care workers will be unable to agree upon a compromise
position. In such situations a nurse can justify a refusal to carry out an order
or to participate in a procedure only on the basis of conscience. The
following case focuses on what may be called “conscientious refusal,”s!

4.8 Amniocentesis to determine sex

Sylvia Hutton, a nurse practitioner with graduate-level education in genetics
and counseling, is employed at the University Clinical Center. Among her
many duties, she explains to women seeking amniocentesis (a procedure to
obtain cells for fetal chromosome studies) what they can expect during the
procedure. After the results are known, she is the person who meets with the
woman and her partner to discuss the meaning of the findings. At times she
meets with them alone; at other times she invites health care team members
who have knowledge about the particular genetic problem facing the family.

Generally, chromosome studies are done when parents, because of the
mother’s advanced age or a family history of a specific genetic condition,
suspect that the fetus may be affected by the condition. Before joining the
Clinical Center, Sylvia thought about the implications of such work, includ-
ing the possibility that most women would choose abortion if tests indicated
that a child might be mentally retarded. Until recently Sylvia opposed
abortion, but she now believes that abortion is permissible for parents who
recognize that they do not have the strength, support, or money to rear a
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handicapped child; she believes that abortion in such cases may also be in
the best interests of society, which must bear the cost of a person who will
require a lifetime of care.

Susan Baker has asked for amniocentesis to determine the sex of her
Sfetus.52 Susan and her husband have two healthy, normal sons and have
decided that, given the cost of rearing children, they can afford only one
more child. Specifically, they want a girl to balance their family, and they
plan an immediate abortion if the fetus is male.

Dr. Milton Ely, who usually performs the amniocentesis procedures,
believes that the Bakers are as entitled to choose abortion as any other
family and that they have the same right as other families to ask for the
technical information that can be obtained through amniocentesis. But
Sylvia believes that the procedure is not justified: the family has the means
to raise the third child, boy or girl, and the potential cost or gain to society is
basically the same whatever the sex of the fetus. Sylvia believes that to do
the amniocentesis and a possible abortion is frivolous; therefore, she has
decided that she must refuse to participate in any way in determining the sex
of the Baker fetus.

Sylvia’s supervisor knows Sylvia’s objections but has asked her to meet
with the Bakers, offer support, and perform her duties as usual. Dr. Ely has
told Sylvia that her refusal to participate will not influence the Bakers’
decision in any way, so she may as well stop making a fuss. Sylvia is afraid
that if she submits to pressure from her supervisor and Dr. Ely, she will have
the death of a male fetus on her conscience and she will have to admit that
she is just one more spineless, manipulable nurse who has no meaningful
convictions.>3

In order to explore the question of when a nurse should (or may) use an
appeal to conscience to refuse to participate in a particular procedure, we
need first to analyze the notion of an appeal to conscience. For if appeals to
conscience are to carry special weight, it is important to be able to distin-
guish them from appeals to self-interest or convenience. In a discussion of
appeals to conscience, James Childress cites three cases which illustrate that
“conscience is a mode of consciousness and thought about one’s own acts
and their value or disvalue.”

1. On June 21, 1956, Arthur Miller, the playwright, appeared before the House
Committee on Un-American Activities (HUAC) which was examining the un-
authorized use of passports, and he was asked who had been present at meetings
with Communist writers in New York City. “Mr. Chairman, I understand the
philosophy behind this question and I want you to understand mine. When I say
this, I want you to understand that I am not protecting the Communists or the
Communist Party. I am trying to, and I will, protect my sense of myself. 1 could
not use the name of another person and bring trouble on him. . . . I ask you not to
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ask me that question. . . . All I can say, sir, is that my conscience will not permit
me to use the name of another person.”

2. On December 29, 1970, Governor Winthrop Rockefeller of Arkansas commuted
to life imprisonment the death sentences of the fifteen prisoners then on death
row. He said, “I cannot and will not turn my back on life-long Christian teachings
and beliefs, merely to let history run out its course on a fallible and failing theory
of punitive justice.” Understanding his decision as “purely personal and philo-
sophical,” he insisted that the records of the prisoners were irrelevant to it. He
continued, “I am aware that there will be reaction to my decision. However,
failing to take this action while it is within my power, I could not live with
myself.”

3. Inlate December, 1972, Captain Michael Heck refused to carry out orders to fly
more bombing missions in Vietnam. He wrote his parents: “I've taken a very
drastic step. I've refused to take part in this war any longer. I cannot in good
conscience be a part of it.” He also said, “I can live with prison easier than I can
with taking part in the war . . . I would refuse even a ground job supervising the
loading of bombs or refueling aircraft. I cannot be a participant . . . @ man has to
answer to himself first.”5

In analyzing these cases, Childress suggests that an appeal to conscience is
based on a desire to preserve one’s integrity or wholeness as a person (see
subsection in Chapter 1, Section 4, entitled “Developing a systematic frame-
work™). These conscientious refusers are predicting that if they were to act in
certain ways they would betray themselves as being certain kinds of people
having certain personal ideals and standards of conduct. Insofar as their
conceptions of themselves as particular people are determined by having
and abiding by certain standards of conduct, what is at stake is, as Bernard
Williams argues, nothing less than personal identity.55

In addition, Childress suggests that appeals to conscience are personal
and subjective, based on standards that one does not necessarily apply to
others; are founded on a prior judgment of rightness or wrongness, since
conscience itself is not a criterion of rightness or wrongness; and are moti-
vated by personal sanction rather than external authority.’¢ Sylvia’s behav-
ior in Case 4.8 seems to meet all of the conditions for making her act one of
conscientious refusal. First, Sylvia spoke only for herself in this case. She
did not attempt to imagine what another nurse or physician might think or
feel about using amniocentesis to determine sex. Nor would she oppose or
try to prevent some other nurse from performing her duties. Second, she
judged that her participation would be wrong because amniocentesis for
what she regarded as a trivial reason could lead to the abortion of a healthy
fetus. Sylvia used her conscience as a guide only to the extent that she
debated with herself; that is, when she debated with her conscience about
whether she should participate or not. Sylvia’s belief that the abortion of a
healthy fetus for “trivial” reasons is morally wrong was the basis for her
appeal to conscience. A “conflict of conscience” arose because, although she
believed in general that parents have the right to choose abortion, she
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rejected the grounds for the decision in this particular case. The conflict here
is similar to one that might be experienced by someone who endorses a
strong interpretation of the right to freedom of speech while also being
opposed to its being exercised to further the cause of Nazism. Third, Sylvia,
like Miller, Rockefeller, and Heck in the three passages Childress cites, felt
first and foremost answerable to herself (Miller: “I am trying to, and I will,
protect my sense of myself”; Rockefeller: “I could not live with myself”; and
Heck: “A man has to answer to himself first”). Sylvia believed that if she
participated in the amniocentesis in any way she would have to acknowledge
that she was a spineless person without the courage of her deepest convic-
tions. Not only would she have felt guilt about the possible death of a
healthy fetus but she also would have felt ashamed of herself for not having
had the strength to act in accord with her personal ideals of conduct—ideals
that in part determine her identity.5? That her participation in this procedure
is perfectly legal and that the act is not punishable by any external authority
have no bearing whatever on her deliberations.

We may now turn to the general question of under what circumstances
and for what reasons a nurse may appeal to her conscience and refuse to
participate in a particular procedure. As the discussion of Case 4.8 indi-
cated, a nurse may make an appeal to conscience as a last resort when she
has exhausted all other arguments for justifying her action. The appeal to
conscience is personal or subjective, although the moral standards on which
it is based may or may not apply to other persons; it must follow a judgment
of rightness or wrongness; and it must be based upon personal sanction
rather than upon external authority. The individual nurse must determine
the extent to which the act in question constitutes a rupture of her integrity
or wholeness as a person or a particular self. Then she must determine
whether the shame or “bad conscience” that would follow from her perfor-
mance of the act constitutes a greater threat to her well-being than the
possible punishment that may be forthcoming from whatever authority
(agency or physician) may be displeased by her refusal. (A discussion of a
nursing supervisor’s response to a subordinate’s appeal to conscience is
included in Chapter 5.)

The question that the next case presents is whether a nurse’s use of
conscientious refusal is appropriate in a situation in which a physician’s
orders and a patient’s wishes are in conflict.

4.9 Disagreeing with a full code order

Ms. Doris Winn, a staff nurse with two years’ experience in a cardiac care
unit, strongly disagreed with Dr. Cunningham’s full code order for Mr.
Chester Saukin, an eighty-seven-year-old retired farmer with a history of
three heart attacks and three years of cardiac failure. Ms. Winn believed



RECURRING ETHICAL ISSUES IN NURSE-PHYSICIAN RELATIONSHIPS 121

Mr. Saukin was ready to die, for he had told her that was all he wanted.
When she told Dr. Cunningham this, he simply walked away from her. She
knew he always ordered full codes on all his patients. Ms. Winn understood,
also, that legally she had to do the full code, but she thought it would be
very hard for her.

Could Ms. Winn make an appeal to conscience and not carry out the full
code order? Before discussing this question, we need to return to two earlier
discussions, one concerning the spectrum of urgency and the other concern-
ing medical decisions. When Mr. Saukin was first admitted, Ms. Winn acted
as if the implied disagreement between Mr. Saukin’s wishes and Dr. Cun-
ningham’s order for a full code fell at the lower end of the urgency spectrum.
She had time to tell Dr. Cunningham of Mr. Saukin’s statement that he was
ready to die, even though the physician did not initially allow her to discuss
her disagreement with the full code order. Dr. Cunningham’s behavior
indicated his belief that as a physician his order for the full code was
indisputable. The question remains, is the decision for a full code a technical
medical decision? If the answer is yes, then the nurse has little recourse; the
physician’s superior medical training gives him presumptive authority in
technical medical decisions. If the answer is no, that the decision for a full
code is a decision in the medical context but not mainly a medical decision
in the technical sense, then the nurse may have something to contribute—
especially when she has some reason to believe that the decision does not
reflect the values and life plan of a conscious, competent adult.8

It is possible, however, that Dr. Cunningham’s initial refusal to talk with
Ms. Winn has resulted from his adherence to the letter of state law rather
than from his denial of her possible contribution, The state where he and
Ms. Winn practice has no “living will” legislation that would grant legal
standing to a person’s previously stated and documented opposition to
certain kinds of intervention, such as full codes when a patient is terminally
il1.5% Further, strictly speaking, there is no legal justification for a “no code,”
even though the practice is not uncommon and in some medical-legal
communities is accepted as standard practice. However, according to a strict
interpretation of current state law, “no codes™ may be considered abandon-
ment and possibly even murder.

Many people believe that the law in this context has not kept pace with
advances in life-prolonging technology. Although a conscious, competent
adult has the right to accept or refuse medical treatment, in many states this
right disappears as soon as the person is no longer conscious and competent,
Efforts to draft legislation in this area aim to ensure that thoughtful direc-
tives with regard to life-prolonging medical intervention, made when one is
conscious and competent, will be honored when one is no longer conscious
and competent.
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Ms. Winn strongly believes that such changes in the law are badly needed
if the rights of patients are to remain in force toward the end of their lives.
As she explained:

I think patients should have the right to say if they want to live and if they want to
die; I think that we, as nurses and doctors, should be able to respect that. We’re all
here to heal people, get them well, and send them home. And if we aren’t able to do
that, and the patient has suffered for a long time and wants to die, I think we have to
deal with our own insecurities. Maybe 1 don’t agree with that decision, maybe the
doctor doesn’t. But it’s the patient’s; it’s his life. Who has more right?

Now the question is, what should Ms. Winn do in this case when, let us
suppose, (1) the patient, Mr. Saukin, genuinely does not want to be resusci-
tated, and (2) Dr. Cunningham, after finally discussing the matter with her,
agrees that the law should be changed to permit “no codes™—at least when
requested by patients like Mr, Saukin—but that until such changes are
made he sees no alternative to responding in all such cases with full codes?
On the one hand, Ms. Winn believes that she is morally required to respect
Mr. Saukin’s wishes and that her moral views on the matter are well
grounded and shared by many others, including the patient and Dr. Cun-
ningham. On the other hand, what many regard as antiquated laws and
Dr. Cunningham’s concern for the letter of the law require her to override
Mr. Saukin’s wishes by carrying out a full code.

Ms. Winn knows that some nurses pretend to follow the law by carrying
out “slow codes.” That is, when a patient who is in a situation similar to that
of Mr. Saukin goes into cardiopulmonary arrest, some nurses take the
defibrillator into the room slowly and fumble getting the airway in place,
though in the end, as they know they must, they do the full code. The
patients survive sometimes, but “only to spend a few more days in agony
before finally dying,” according to Ms, Winn. However, Ms. Winn does not
want to compromise herself and carry out a slow code under the guise of a
full one.

In deciding whether to conscientiously refuse to comply with the orders
for a full code, Ms. Winn needs to explore her reasoning with other
people—other nurses, her nursing supervisors, Mr. Saukin and his family,
and Dr. Cunningham if possible, Thoughtful discussion with others will
help ensure that she has not overlooked certain important considerations; it
may also change the views of others and possibly soften or eliminate Ms.
Winn’s dilemma. Above all, if she decides that she simply cannot participate
in a full code, she must be sure that arrangements are made to ensure that
her participation is not indispensable in the carrying out of a full code.
Finally, she must realize that conscientious refusal carries risks, which range
from simply antagonizing others to reprimands or possibly even the loss of
employment, For, as the examples of Arthur Miller, Winthrop Rockefeller,
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and Michael Heck, cited above, indicate, the price of personal integrity in a
complex world is often extremely high. (For a discussion of the extent to
which nurses ought to be involved in furthering legislative change in this and
other areas, see Chapter 6.)

6. Determining responsibility

Much of nursing care occurs as part of team action that involves nurses and
physicians as well as numerous other persons. The composition of various
teams differs, depending upon their functions, as, for example, an operating
room team, a resuscitation team, a primary care team, a rehabilitation team,
or a dialysis team. As Edmund Pellegrino has pointed out, the common
feature of the health care team is its collective action with final accountabil-
ity belonging in one sense to each team member, and in another sense to the
entire team.50

One difficulty in a transitory team, which comes together to provide services
for an individual patient and which disbands when that particular person
leaves the institution, is in defining who is accountable for the care it provides.

4.10 Treatment of urinary tract infection

Mary Beth Mezinski had worked in various hospitals and nursing positions
for nine years—as a nurse’s aide, ward clerk, nurse extern when a student
nurse, graduate nurse for a short time, and staff nurse. She had applied
recently for the position of in-service instructor for the ICU, Burn Unit, and
Emergency Room nursing staffs in the large private hospital where she was
employed.

Gladys Cary, admitted to Mary Beth’s unit with a myocardial infarction,
had been complaining constantly of irritation and painful urination. Two
urine specimens had been sent to the laboratory and, on the third day, Mary
Beth sent another which she described as “the pussiest urine upon cathe-
terization I have ever seen.” At that time, she called the intern, Dr. Bob
McClintock, and told him about Mrs. Cary’s urine and that the specimen
was the third to be sent to the lab in three days.

The next morning Mary Beth learned that Mrs. Cary had not been started
on any antibiotics. Nothing had been done about her problem, and she was
urinating blood and mucus. When Dr. McClintock came on the floor with
Dr. Valois, the internist whom he was following, Mary Beth, aware that
Mrs. Cary was lying in pain while nothing was being done, was ready. As a
nurse, Mary Beth knew that she “couldn’t give Mrs. Cary quality care while
she was so uncomfortable” with the urinary problem. Mary Beth also knew
that she was being considered for the hospital’s instructor position and that
Dr. Valois was an old friend of the Director of Nursing, who would soon



124 ETHICS IN NURSING

decide the appointment. She did not want Dr. Valois to think she would be
too critical and difficult to work with, and she knew her director valued
nurses who could get along well with the medical staff. But she also knew of
herself that “as I get older in the profession, I get bolder. I'm not as afraid to
speak up to interns and residents and some physicians about the quality of
care that I see being given,”

Knowing what she had to do, Mary Beth said to the intern, “You're just
the man I want to see. I told you about this urine specimen yesterday.” She
knew she was not being very tactful and had put him on the defensive, but
she continued, “How come you havent ordered anything?” He snapped,
“Would you want to write the orders?” When Mary Beth said she probably
could, she noticed that Dr, Valois walked away from them and wondered if
he felt embarrassed by the argument. When Dr. McClintock said that the
cultures were not back, Mary Beth retorted that they were and proceeded to
enumerate the findings. To his excuse that he had not known, she countered
that he could have telephoned the lab. At that, he grabbed the chart and said
he would assess Mrs. Cary. Mary Beth followed the doctors into the room
and back to the nurses’ station, where they wrote a couple of orders. As they
started to walk down the hall, she checked the orders and, to her frustration,
found that nothing had been done about the urinary problem. She again
asked them what they wanted to do about it. Dr. McClintock answered that
he’d be back; Mary Beth, still angry, muttered, “I'll expect you.” He did
return in half an hour and wrote some antibiotics orders, which were started
immediately, intravenously. But, as Mary Beth later said, “He was really
hosed off at me, and I was really pissed off at him, and he knew it.”

That afternoon Dr. McClintock came back and apologized for losing his
temper. Mary Beth accepted his apology but told him that she “wasn’t about
to back down because I really felt that I was right in the situation.” It struck
her as unusual that three days later Dr. McClintock sat down with her and
told her that she had really put Dr. Valois on the spot that day. For, not only
had the intern failed to act immediately when called, but Dr. Valois had
somehow missed the problem for three days. She admitted knowing that she
might be criticizing Dr. Valois through her attack on an intern, but she had
Sfelt that something had to be done. Dr. McClintock agreed that she had
been tenacious. Dr. Valois never said anything about the incident to her. A
Jfew weeks later she received her new appointment. According to Mary Beth,
she and Dr. McClintock developed “a close working relationship.”

This case raises questions relating to responsibility: What should a nurse
do when she disagrees with a physician’s actions? Or if she thinks that a
physician is following an unsafe practice? Who is responsible for monitoring
individual and team competence? To whom are lapses reported—the person
making the error, the team, the institution?
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A discussion of these questions must include both individual and team
responsibilities. “Personal” physicians admit their patients to a hospital, and
a patient quickly enters a relationship with the hospital (through a team
composed of the personal physician, resident physicians, consulting physi-
cians, nurses, therapists, and social workers) which is very much like the
relationship a patient has with his or her own physician. A patient’s right to
effective medical treatment obligates his or her physician to provide that
treatment. When a patient is admitted to a hospital, he or she makes a
similar claim upon the hospital for safe, effective, morally responsible care,
which the hospital fulfills through the employment of health care workers,
including nurses. According to Pellegrino’s view, one can interpret the
responsibilities of a health care team in two ways. In one way, responsibility
is allocated only to individuals. In the other, responsibility is allocated to the
team and is not reducible to the individuals.

According to the interpretation of team ethics that allocates responsibility
only to individuals, Pellegrino suggested that the problem of monitoring,
correcting, and revealing a fellow team member’s incompetence is an un-
avoidable complication. Unfortunately, when some member fails to perform
competently, his or her failure blocks or compromises the actions of other
team members.6! In Case 4.10, the physician’s failure to treat Mrs. Cary for
her urinary tract infection seriously compromised Mary Beth’s attempts to
provide high-quality nursing care. Therefore, Mary Beth’s duty to provide
nursing care obligated her to act in a way which would make certain the
competent functioning of other team members; thus, in order to meet her
own professional obligations, Mary Beth had to convince the physicians to
assess Mrs. Cary’s need for treatment of the urinary infection.

Furthermore, according to the interpretation of the team ethic that allo-
cates responsibility to the entire team, all team members are accountable for
the patient’s well-being. Therefore, in this situation, all were to blame when
the team’s total care (which included overlooking signs of infection) resulted
in Mrs. Cary’s discomfort. In situations in which lapses in competence recur
or bring discomfort or danger to a patient or in which optimal care is not
given, the entire team may be morally (and legally) culpable.62

Mary Beth had two reasons for convincing the physicians to assess Mrs.
Cary more thoroughly: First, as an individual professional, she was directly
obligated to give the best possible nursing care, but the physicians’ lapse of
competence compromised her efforts. Second, she was obligated as a team
member for Mrs. Cary’s total care, which was frustrated by the physicians’
lapse of competence. Given these reasons, Mary Beth was obligated to
obtain optimum medical care for Mrs. Cary, which answers the first two
questions the case raised. The actions a nurse should take, when she dis-
agrees with a physician’s actions or when she thinks that a physician is
following an unsafe practice, must be based upon her responsibilities to the
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client both in her capacities as an individual practitioner and as a team
member. The nurse may develop several strategies to meet her responsibili-
ties. Mary Beth chose not to play a doctor-nurse game; after alerting
Dr. McClintock, taking independent steps to have the laboratory results
available, and waiting for the physicians to act, she chose to confront
Dr. McClintock directly about his inaction. Evidently, her intense commit-
ment to Mrs. Cary’s welfare and the seriousness of the situation mitigated
any real or imagined errors in etiquette that she may have made, and she
and Dr. McClintock were able later to work well together. Although Mary
Beth cannot justify the intemperate way in which she conveyed her objec-
tions, her conduct under the circumstances is in our view excusable.5?

The answer to the third question, Who is responsible for monitoring
individual and team competence? is based on the same dual interpretation of
responsibility. Since each professional is responsible for his or her own
actions, and since as a team member each professional is also responsible for
the team’ total effectiveness, each member of the team is obligated to
monitor both the activities that affect his or her services and the outcome of
the team’s efforts. Of course, all team members cannot be aware of all
aspects of one another’s activities. Each professional, however, will be able
to assess to varying degrees the effectiveness of other team members since
the whole team focuses its attention on the same client.

Difficulty arises in answering the last question, To whom are lapses
reported? The dual interpretation of responsibility suggests that insofar as
responsibility can be allocated to an individual, that individual is also
responsible for correcting his or her error. But to correct a problem an
individual needs to learn of it.

Given the power structure of the health care professions, some persons—
perhaps especially physicians—often view themselves as more important
than other members of the health care team. Open communication in such
situations is sometimes difficult. Ideally, the nurse should talk directly to the
person who she believes made an error, but telling another person about a
suspected lapse of competence is a delicate matter. When the nurse cannot
trace the problem to an individual, she should share the information with
the whole team. Within the health care team structure, the most effective
course of action is usually for the nurse to report any lapse of competence to
the person or persons who are directly responsible and to involve other
people in the nursing and medical hierarchy only after attempting to solve
the problem at its source.
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5

Ethical Dilemmas Among Nurses

1. Tensions between nurses

In their practice, nurses work closely with other nurses. Since a nurse’s
activities normally overlap with those of other nurses, her practice affects
and is affected by the practices of others. In addition, most nurses either
supervise or are supervised by nurses. Given such interdependence, ethical
dilemmas involving relationships among nurses are inevitable and under-
standable. The following case illustrates one such dilemma.

5.1 Medication cover-up

1)

Jane Robinson, a twenty-eight-year-old nurse with a BSN and several years
nursing experience, has been working part time for three weeks in a small
rural community hospital. She is evening charge nurse on a twenty-bed
medical and pediatric floor two evenings a week and on a surgical floor the
third evening. When Jane accepted her position, she realized that she would
be meeting a new set of challenges nearly every evening. One busy evening
when a patient on the medical floor was supposed to get phenobarbital,
gr Y%, Jane mistakenly went to the wrong cabinet, took out codeine, gr Y,
and gave it to the patient. At the end of the shift Jane checked the narcotics
count with Shirley Tucker, a thirty-two-year-old LPN on the midnight shift
known for her thoroughness and who is planning to return to school to
become an RN. As Shirley counted aloud the remaining narcotics and
barbiturates, Jane wrote the same total that had previously been noted for
each rather than writing the actual count. She did not realize what she had
done.

131
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The next night Shirley brought the matter of the extra phenobarbital and
the missing codeine to Jane's attention, told Jane that she had “goofed,” and
said that she had fixed Jane’s error during the night. She had “jimmied” the
books by throwing away a phenobarbital and by falsely writing in the codeine
book that she had given codeine, gr Y%, to a patient who conveniently had an
order for it. The patient to whom Jane had mistakenly given the codeine ap-
parently had experienced no effects and had been discharged during the day.

Jane does not know if she should report her mistake. On the one hand,
she thinks she can overlook her medication error since the patient was not
harmed and, although Shirley knows of the mistake, it is doubtful that
others will discover it. By not reporting her error to the nursing administra-
tion, Jane could keep her total number of incident reports low. She knows
that many nurses in the hospital believe that other nurses interpret a low
number of incident reports as “no error” nursing, which, they believe, is
synonymous with “good” nursing. Therefore, some nurses tend not to report
small errors. On the other hand, Jane could easily make an incident report.
She knows that as an honest person she ought to report her error, and she
believes that honesty is an important part of her professional identity.
Further, she believes that she should follow hospital policy and rules. But in
admitting her mistake, she would expose Shirley’s cover-up activities, in-
cluding the falsification of narcotics records.

Among the questions this case raises are, To what extent, if any, should a
nurse jeopardize her own or another’s professional position by admitting an
error, and must a nurse report a cover-up in order to maintain her authority
as an RN and effectiveness as a role model?

Some basic information about relationships among nurses is necessary
for a discussion of this case. Various general factors, as discussed in the
previous chapter with regard to conflicts between nurses and physicians,
also affect relationships between nurses. These include remnants of the
historical legacy of nursing; technological and social changes; the expanding
scope of nursing practice; and the ideology of professionalism and the
increased importance of education, especially with regard to baccalaureate
and graduate degrees in nursing. We can see the effect of these factors on
tensions in nursing relationships by examining personal variables among
nurses and structural variables in nursing practice. Since both personal and
structural variables tend to block and confuse efforts to engage in ethical
inquiry, it is important to recognize them.

A. Personal variables among nurses

Nurses differ from one another in many ways. Nursing is traditionally a
woman’s profession, but not all nurses are women. Some men have been and
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are nurses, even though as early as 1880 women nurses outnumbered men
eleven to one and at present outnumber them thirty-three to one.! Like male
nurses, ethnic minority nurses are fewer in number than their comparative
percentages in the general population. Desegregation of nursing schools did
not begin until after World War II, and by 1951 only 3 percent of nursing
students were black. At present, some schools actively recruit minority
students.? Sex and racial differences affect nursing relationships as they do
relationships in other professions and in society generally. As the following
discussion indicates, personal variables that add to tension in nursing rela-
tionships include a nurse’s educational background, experience, view of
nursing, and career goals.

Until recently, all persons seeking to become a registered nurse (RN) took
the same licensure examination even though they may have graduated from
one of three different educational programs—two-year associate degree,
three-year hospital-based diploma, or four-year college or university bacca-
laureate program. North Dakota now requires graduation from a four-year
baccalaureate program with a Bachelor of Science in Nursing (BSN) degree
for entry into professional nursing practice, and other states have proposed
similar legislation.3 Disagreement exists within the profession, however, as
to the comparative merits of the three programs, and research studies fail to
differentiate a clear superiority of four-year program graduates.# Persons
seeking to become licensed practical or vocational nurses (LPN or LVN)
study for approximately one year before taking a licensure examination for
practical nurses.

Another personal variable is experience in nursing practice. We have seen
that in certain circumstances an experienced and skillful nurse may have
knowledge that an inexperienced physician lacks. So too, certain situations
will arise in which an experienced nurse who has kept up with new develop-
ments and has changed her nursing practice accordingly may know more
about a particular nursing problem than a recent graduate from a presti-
gious nursing program. The quality and usefulness of nursing experience,
like other personal variables, differs among individual nurses.

Given the variety of their educational backgrounds and their varying
nursing experiences, nurses understandably vary in their views of nursing.
As previously discussed (see Chapter 4, Section 1), nurses do not provide
only bedside nursing care; they also give physical examinations and teach
health care. Common to nurses, however, is a shared legacy of belief as to
what nursing is. Nurse writers of the past and nurse theorists of today stress
that (1) nursing assists both well and sick persons; (2) “health” is a general
nursing goal; and (3) to accomplish the goal, nursing encompasses a wide
range of activities based upon a problem-solving process that includes
assessment, diagnosis, intervention, and evaluation.5 Nurses, although they
share a general historical view of nursing, place differing degrees of impor-
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tance on various theoretical models of nursing and on various activities
involved in the nursing process.

A nurse’s career goal is also an important variable that sometimes in-
creases tension in nursing relationships. Some nurses pursue nursing as a
lifetime career, while others prefer not to work full time, especially during
their child-rearing years. As Vern and Bonnie Bullough have pointed out,
nursing leaders have generally been those who are most able to devote time
and energy to nursing; thus, it is no surprise that many nursing leaders have
been unmarried.¢ A number of changes such as the women’s movement, tax
credits for child care, and higher salaries could result in an increased
number of married nurses becoming more active in the profession. But a
gulf exists between general-duty nurses and nursing leaders. It is sympto-
matic that only approximately 10 percent of all registered nurses belong to
the American Nurses’ Association; this suggests a low interest in profes-
sional organization among the rank and file.’

To return to Case 5.1, notice that the educational backgrounds and
experiences of the two persons involved are quite dissimilar; one is an RN
with a BSN and the other an LPN. They may or may not hold similar views
of nursing or similar career goals. Note, however, that their responsibilities
are the same regarding the end-of-shift narcotic and barbiturate count. In at
least some respects they have been employed to carry out the same duties,
The dilemma of the medication cover-up is made complex not only because
of the personal variables involved but because of an equally important
reason—the structure of nursing practice.

B. Structural variables in nursing practice

The structure of nursing practice varies according to the settings and staff
assignment designs in which nurses practice. For most nurses, over 68
percent, the setting is a hospital. Settings here include, for example, inten-
sive care units, neonatal nurseries, medical inpatient care units, surgical
inpatient care units, pediatric units, oncology units, in-service education
programs, ambulatory care units, and obstetrical units. For other nurses the
setting is an extended care facility. Still others are in clinics or the commu-
nity, including, for example, nursing centers, offices, schools, and clients’
homes. For a few nurse practitioners the setting is an independent practice.8

In addition to the practice setting, a nurse’s employer describes his or her
job responsibilities and assignments. Institutions use the following basic
designs for describing nursing staff assignments: functional, team, and
primary care nursing or some variation or combination of these designs,
such as modular nursing. According to the functional method, the head
nurse assigns staff members specific tasks—as medication nurse, treatment
nurse, bedside care nurse, and so on. In team nursing, developed in the
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1950s, a registered nurse team leader assigns duties to each team member,
plans and coordinates care, serves as a resource person, and sometimes
provides direct patient care. In primary care nursing, developed in the
1970s, a primary nurse accepts responsibility for the total twenty-four-hour
care of a client by interviewing the client on admission, making a nursing
diagnosis, issuing orders, and coordinating client activities with the client’s
physicians and family and with other health workers. Another staff nurse,
termed an associate, cares for the client when the primary nurse is off duty,
although the associate may phone the primary nurse to seek a change in
nursing orders. In modular nursing, a variation of primary nursing, several
persons, such as two RNs, or an RN and an LPN, or two LPNs with the
charge nurse as modular leader, are assigned to care for a small group of
patients.?

Nursing staff assignments, especially in institutional settings, have tended
to ignore personal variables among nurses. After 1983, as health care
institutions provided care for growing numbers of outpatients and as skill
requirements and intensity of nursing care increased, hospitals increasingly
substituted RNs for LPNs and aides, meanwhile expanding the work of
RNs to encompass that of other professionals, such as discharge planners,
case managers, and quality-assurance experts. The relatively small differ-
ence between RN and LPN salaries “made professional nurses a bargain”;!0
thus, a widespread, undifferentiated substitution of RNs for other workers
contributed to the severe nursing shortage of the late 1980s. Higher salary
scales for RNs have now made this expanded use of RN less attractive from
an economic point of view. Donley and Flaherty predict that as RN salaries
become significantly higher than those of LPNs, RN/LPN staffing ratios
will shift.!!

It is noteworthy that as change is occurring in the role of RNs, it is also
affecting the role of LPNs. As nursing homes have admitted increasing
numbers of patients requiring acute nursing care, disputes and controversy
have surrounded state board rulings related to expanded LPN practice.!2
Structural variables in nursing practice, combined with personal variables
among nurses, tend to complicate and add significant tension to nurses’
relationships. Therefore, in analyzing ethical dilemmas that are primarily
disagreements between nurses, it is important to recognize the extent to
which these variables underlie the issues.

To return to “Medication cover-up,” we can see similarities in the struc-
tural variables in that the RN and the LPN share the same rural hospital
setting and some of the same job responsibilities. In addition, since they do
not work the same shift, it is reasonable to assume that Jane, the RN, does
not supervise Shirley, the LPN, as often occurs in a traditional nursing
service hierarchy, but that they relate to one another more or less on an
equal basis. In terms of personal variables, however, differentiation appears.
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The LPN’s actions were based, at least in part, on the assumption that she
and Jane, the RN, shared the same view of nursing errors—the need to
minimize the number of small errors and to cover them up. Jane’s concern
about how she should respond indicates that she does not unequivocally
share Shirley’s viewpoint. But while it is reasonable to assume that personal
variables influence Jane’s and Shirley’s perception of the situation and of
one another, none of the variables changes the fact that their employer,
clients, and other health care providers expect that both women will provide
safe, effective, and responsible care. Further, nursing organizations have
adopted codes of ethics to guide their conduct. For example, the Code of
Ethics of the National Federation of Licensed Practical Nurses states that
LPNs must “recognize and have a commitment to meet the ethical, moral,
and legal obligations to the practice of practical/vocational nursing.” As
Carmen Ross points out in her discussion of this code, examples of unethi-
cal procedures would be deliberate misuse of narcotics and barbiturates and
falsely charting procedures and observations.!> The Code for Nurses
adopted by the American Nurses’ Association states that “the nurse acts to
safeguard the client and the public when health care and safety are affected
by incompetent, unethical, or illegal practice of any person.” The ANA’s
Interpretive Statements of the Code underscore the nurse’s primary commit-
ment to the client, direct her to express concern to any person engaging in a
questionable practice and to report to the responsible administrative person
when a client’s welfare is threatened. In terms of accountability, Jane and
Shirley are responsible for their own acts.

In complicated cases, a number of different factors affect the situation.
Therefore, in order to take a position on Case 5.1, we will make the following
assumptions:

1. The client who received the wrong medication needs no treatment to
counteract the effects of the error.

2. Jane, the RN, wants to behave in a forthright, honest fashion in all her
dealings, private and professional.

3. The nursing administration of this hospital happens to be unusually
weak, ineffective, and rigid; therefore, little chance exists that, if Jane
reports her error, a change to a more nearly error-free system of medica-
tion preparation, administration, and recording will result.!4

4. Shirley, the LPN, had reasons for covering up Jane’s error that were
grounded in good intentions—to give Jane, a new employee, the benefit
of the doubt in terms of number of errors and to protect her from
criticism for having too many errors. Yet her intentions, however good
they may have been, have no bearing on our judgment that throwing
away a barbiturate and falsifying records are wrong. Thus, while Shirley
may not be a bad person, she acted wrongly in this situation.
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5. While Shirley did not harm any clients, and the cost of the wasted
phenobarbital was negligible, her waste of materials and falsification of
records, if carried on over time and in other situations, could result in
harm to clients.

6. Simply reporting Shirley’s cover-up would probably result in a poor
working relationship among Jane, Shirley, and other nurses who have
worked with Shirley; and it may result in strong disciplinary action
against Shirley, thus creating a situation that could block provision of
good nursing care and could possibly cause removal of an otherwise
effective LPN.

7. If Jane chooses to take no action concerning the cover-up, she is condon-
ing Shirley’s activities and thus making herself partly responsible for the
cover-up and harmful consequences that may arise in the future.

8. Since Shirley enjoys a reputation as a thorough worker and aims to
become a registered nurse, she probably is motivated to function in a
manner acceptable to a nurse like Jane.

Given the first three assumptions, if Jane should decide to report her
error, it would be not to prevent harm to the client but rather to maintain a
conception of herself as an honest professional. Given Shirley’s involvement
and assumptions (4) and (5), Jane must decide whether Shirley’s motivation
to be helpful to Jane cancels out the wrong she actually did. Notice,
however, that had Shirley’s action resulted in harm, excusing her behavior
would not be possible. Given the last three assumptions, Jane must take
some action if she is to maintain an independent identity as a responsible
person and a professional nurse even though her actions would carry risk
for Shirley, herself, and, if nursing care is affected, their clients. Finally,
although Jane is not Shirley’s supervisor, Shirley would probably try to act
in accord with her suggestions.

We think that Shirley’s reasons for her wrongful acts, the fact that the acts
were not harmful even though wrong, and the possible deterioration of good
nursing care and/or removal of the LPN, override Jane’s prima facie
obligation to report Shirley’s conduct. Thus, Jane should talk with Shirley
and explain that while she recognizes Shirley’s friendly motive for the cover-
up, she also recognizes that such acts are wrong. She should explain that
although in this situation no harm resulted, the probability that harm could
result requires Shirley to refrain absolutely from such acts. Further, she
should tell Shirley that, although she expects no more false reporting, if it
occurs, she will report it to their supervisor.

The questions in this case raised initially were, to what extent, if any,
should a nurse jeopardize her own or another’s professional position by
admitting an error, and must a nurse report a cover-up in order to maintain
her authority as an RN and her effectiveness as a role model? Our analysis,
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while not directly answering these questions, illustrates that there may be
situations in which, all things considered, the best course of action lies
somewhere between two extremes when neither is fully satisfactory and each
has something to recommend it. In this case, simply reporting the error
shows too little concern for the LPN’s good intentions, and simply ignoring
the situation sets a dangerous precedent.!’

2. Respect for persons

Underlying the previous discussion, with its emphasis upon the nurse’s
decision about what she ought to do, is a presumption that the nurse is a
self-determining person. A person cannot be held responsible for the conse-
quences of her actions unless she is allowed to judge and choose for herself.
Respect for persons, a principle discussed in Chapter 3, Section 2, and which
we will explore in the following case, involves acknowledging people’s rights
as persons to do as they see fit within certain limits.!6

5.2 Judgmental comments

Last week, public health nurse Mary Ann Rhoads went to a hospital to visit
one of her clients, Debra Sharpe, who had just had her second baby.
According to Mary Ann, “Debra is a seventeen-year-old, uneducated, black
person from the South so it’s very difficult for me to understand her thick
dialect. I went to the nursery to see the baby, and one of the nurses looked
disgustedly at me and asked, ‘"How old is that mother, anyway?’ I said,
‘Seventeen,’ and she sneered, ‘I thought so.’ I felt that she was placing a very
negative judgment on Debra and her baby.”

Mary Ann did not say anything to the nurse, but now she is bothered. “I
realize I have some health values. I know that Debra’s baby is going to be a
high-risk child; in fact, the older sibling had lead poisoning. But the decision
to have this second baby was Debra’s decision; my own values about her
child’s future health are irrelevant. All people make decisions about their
lives for one reason or another. If we don’t know what those decisions and
reasons are, and even if we do, we can’t pass judgment on another person.”

Mary Ann does not know what to do. She thinks she has two problems.
First, she does not know if she should return to the nursery and attempt to
talk to the nurse. Is it appropriate for her, a nurse from one agency, to
advise a nurse who is employed in another agency? Second, she does not
know whether she should try to force her own values on another person,
specifically, the nurse who made the judgmental comment.

Before examining Mary Ann’s concern about her relationship with the
nursery nurse, we need to discuss the two nurses’ views of the young mother,
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Debra. Mary Ann thinks her own values about Debra’s decision to have a
second baby are irrelevant at this point and that she cannot pass judgment
on others. The nursery nurse implied that Debra was wrong to have the
baby.

Mary Ann’s statements indicate that she accepts a principle of respect for
persons which holds that, generally and with certain qualifications, each
person is in the best position to determine what will satisfy her or his
interest, that is, each person is in the best position to determine her or his
conception of the good and what means are most suitable to realizing it.
According to this theory, a “person” is a being who is aware of herself or
himself, not just as a process, happening, or thing, but as an agent, making
decisions that make a difference to the way the world goes, and able to
determine and attempt to realize some conception of the good.!” Respect for
persons involves acknowledging a person’s right to pursue her or his concep-
tion of the good so long as doing so does not interfere with the right of other
persons to do likewise. In terms of the principle of respect for persons, Mary
Ann acknowledged Debra’s right to decide to have another baby, which, of
course, would not interfere with the rights of others to have babies. Mary
Ann treated Debra as a person since she did not interfere with Debra’s
choice to have a baby; that is, she responded in a fashion that respected
Debra’s decision by continuing to offer nursing care to her and her children
and by refraining from passing judgment on her.

Although basically sound, Mary Ann’s understanding of the principle of
respect of persons is mistaken in one crucial respect. Mary Ann’s recogni-
tion of Debra’s personhood, which includes recognition of her self-determi-
nation, freedom, and dignity, does not mean that Mary Ann could not or
should not engage Debra in discussions involving health risks to her chil-
dren and other health-related topics. Rather, the opposite is true. Mary
Ann’s respect for Debra as a person is a reason to engage in health teaching
and rational discussions about what Debra ought to do. Mary Ann, in
holding to the principle of respect for persons, must, of course, take into
account Debra’s point of view; she must acknowledge Debra’s prima facie
claim to noninterference; and she must not use her special status as a nurse
to impose her values on Debra.!® Mary Ann is mistaken, however, in
thinking that her health values are irrelevant. When Mary Ann engages
Debra in health teaching, Debra may decide to adopt some of Mary Ann’s
health values and information in making her own decisions about the health
of her children or herself. Further, since Debra’s right to noninterference is a
prima facie claim and not an absolute right, Mary Ann may override a
particular decision of Debra’s if she recognizes that it interferes with certain
of the baby’s rights. For example, a nurse might choose to override a
mother’s feeding plan if that plan would obviously lead to her infant’s
becoming dangerously overweight. In short, although Mary Ann’s respect
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for Debra as a person requires that she not resort to manipulation or
coercion, it does allow and perhaps requires that she engage her in dialogue
and, where she thinks Debra is misinformed, attempt to educate her or alter
her views with rational persuasion. Mary Ann’s mistake here is in part
attributable to a failure to realize that Debra’s right as a person to decide for
herself what she will do with her life does not imply that all decisions made
in this fashion are the right or best ones. (See Chapter 3, Section 3, for an
account of the distinctions beween rational persuasion, manipulation, and
coercion,)

The nursery nurse’s behavior and remarks to Mary Ann, on the other
hand, probably indicate that she does not regard clients in the same way as
does Mary Ann. She may, like Mary Ann, believe in the importance of
rights but believe that more important rights than Debra’s are involved in
the situation. For example, she may think that her right as a taxpayer to
have lower taxes or to receive public services, which Debra’s possible col-
lection of public assistance would reduce to some extent, should override
Debra’s right to have a second baby. Or she may take a purely utilitarian
view and believe that society’s interest as a whole will be maximized if poor,
uneducated, minority women like Debra are prevented from having a sec-
ond child. Or she may simply be prejudiced and not have analyzed her
feelings about Debra and her children.

Mary Ann’s problems as she presented them in the case are, first, whether
she should try to talk with the nursery nurse, an employee of another
agency, and second, whether she should try to force her own values on
another person. Both nurses should have as their primary concern the
welfare of clients and, more specifically, Debra’s and the baby’s care. Mary
Ann’s worry about whether to discuss her concerns with the nursery nurse
indicates that she views personal and/or structural variables as separating
them as colleagues. Even though they may not be “peers,” may not have
equal standing in rank or class because of differences in educational back-
ground and other personal variables, and even though they differ in employ-
ment settings and nursing assignment responsibilities, both are equal as
persons. As equal persons working to provide good nursing care to clients,
each should be free to talk with the other about their practice of nursing;
thus, Mary Ann should feel free to tell the hospital nurse about her concerns
that focus on the primary issue in nursing—client care.

The second question, whether Mary Ann should try to force her values on
another person, must be answered with a no. This does not imply that she
cannot try to engage the other in dialogue and use rational persuasion to
convince her of the soundness of her values. On the contrary, dialogue with
the nursery nurse, as opposed to manipulating, coercing, or simply ignoring
her, is the way for Mary Ann to show respect for her as a person, If Mary
Ann is to be consistent in her dealings with others, she has to respect the
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other nurse’s right to formulate and express views, opinions, and actions
just as she respects her client’s right to do so. Therefore, she must deal with
the nurse as a rational being. But the nurse, like Debra and all persons, has
only a prima facie right to noninterference. Mary Ann could question the
nurse’s actions (prejudicial comments about a client) because she believes
she can show that those actions could infringe upon a vulnerable client’s
basic rights of self-determination, freedom, and dignity. In this case, how-
ever, the nursery nurse’s disgusted look and her sneered “I thought so,” are
heavily nonverbal and would be difficult to discuss meaningfully a week or
more later.

In summary, Mary Ann is free to talk as a person and colleague with the
nursery nurse. In accordance with the principle of respect for persons, she
could engage the nurse in a rational discussion about poor, young, minority
mothers and their rights as persons. In discussing respect for persons, she
could point out that judgmental negative comments may undermine a
client’s dignity. The effect of such a discussion would depend upon the
nursery nurse’s ability and willingness to accept and use the information.
Because so much time has elapsed since the incident, Mary Ann might well
decide at this point not to revive the issue with the nurse. After thinking
through this situation, however, she should now be prepared to deal with
similar judgmental comments by nursing personnel as they occur.

3. Professional obligations

As we discussed in Chapter 4, Section 6, each nurse is responsible in one
sense for her own professional practice and in another sense for the practice
of the health care team of which she is a member. The following two cases
present questions relating to a nurse’s responsibility as a member, not of a
health care team, but of the nursing profession.

5.3 Working extra hours

Diane Maclntyre has two and one-half years’ experience as staff nurse on a
general medical unit that serves many diabetic and stroke patients. As a
team leader she both gives direct patient care and plans basic care for other
nursing personnel to carry out. In the past, when she worked extra hours at
home or in the hospital library writing procedures, the other nurses (espe-
cially another team leader, Arlene Estes, who is a single parent with three
children) have said that Diane (who is single and without children) was
Sfoolish to work without pay. During the last few months Diane’s attendance
at weekly meetings of a multidisciplinary team, composed of professionals
Jrom physical therapy, occupational therapy, and social services who are
active in rehabilitation efforts on her floor, has strained her relationships
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with nursing co-workers. According to Diane, “The other nurses think I'm
crazy to come in on my own time. I go to practically every weekly meeting,
which are mainly on my days off. I get a lot of positive reinforcement from
being with that group of people, and I think they have a little better
impression of nursing due to my participation.”

Diane’s decision to participate with the multidisciplinary team stems from
her desire to get more out of her job than just a paycheck and her conclusion
that “nursing is one of those jobs that you really have to put a lot of effort
into in order to get any satisfaction at all.” She wants to show that “nursing
is an important profession and nurses have something to contribute besides
passing ‘meds’ and giving baths.” Despite her justification for working extra
hours, Diane nevertheless feels hurt by the other nurses’reactions, especially
those of her friend Arlene, whose skills and integrity she has always ad-
mired.

This case raises the following questions: What are the obligations of being
a member of the nursing profession? Do these obligations include attending
meetings on one’s own time and expense? Working overtime?

The American Nurses’ Association Code for Nurses addresses the ques-
tion of responsibility to the profession. Item 8 of the Code, which states that
“the nurse participates in the profession’s efforts to implement and improve
standards of nursing,” includes an Interpretive Statement that “the nurse
has the responsibility to monitor these standards [ANA standards for nurs-
ing practice, service, and education] in daily practice and to participate
actively in the profession’s ongoing efforts to foster optimal standards of
practice at the local, regional, state, and national levels of the health care
system.” Item 11, which states that “the nurse collaborates with members of
the health professions and other citizens in promoting community and
national efforts to meet the health needs of the public,” includes an Interpre-
tive Statement that “Nurses should actively promote the collaborative plan-
ning required to ensure the availability and accessibility of high-quality
health services to all persons whose health needs are unmet.” The Code
clearly expresses the view that nurses have obligations not only to them-
selves and to clients but to the nursing profession as well. While not stating
that participation in activities to improve nursing as a discipline may require
extra working hours, the Code implies as much.

Very few nurses have established independent nursing practices; rather,
agencies—hospitals, nursing homes, community health departments, schools,
industries, physicians, health maintenance organizations, etc.—employ the
vast majority of nurses. A nurse makes a contract with an agency in order to
carry out her primary obligation to the client—the provision of safe, effec-
tive, responsible nursing, be it, in the words of ANA Code, “the promotion
of health, the prevention of illness,” or “the alleviation of suffering.” An
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employment contract, either written or oral, specifies a nurse’s obligations
in terms of working hours and specific responsibilities, as well as an agency’s
obligations in terms of pay, benefits, vacations, and so forth. In addition,
nurses often feel obligated to do more than the contract specifies because
they fall into the “compassion trap” by accepting the expectations of many
agency employers, health care workers, and clients that nurses—members of
a “helping profession”—will subordinate their own needs or desires to those
of others.!®

To return to the nurses in Case 5.3, both Diane and Arlene share high
ideals about professionalism, and as dedicated nurses both are also affected
by the “compassion trap,” with its assumption that the nurse will sacrifice
for others. Therefore, Diane is somewhat discouraged by Arlene’s recent
comments about working only for pay. Peggy Sayre, another nurse from a
different unit in the hospital and a friend of both women, suggested that
Diane, Arlene, and she talk during a break about problems relating to
Diane’s working extra. After listening to the other two nurses describe the
situation, Peggy asked each of them why they felt as they did about working
extra.

Diane had no difficulty in pointing out that her involvement with the
interdisciplinary team and working on hospital procedures would lead to
better care for a larger number of clients. She also emphasized that her
professional goals of high-quality nursing care and the hospital’s current
inclusion of her in the multidisciplinary team were in perfect agreement.

Arlene acknowledged that Diane’s contributions to client welfare were
admirable but quickly shifted to her own feelings concerning Diane’s extra
work. Arlene believed that because Diane functioned as a “super nurse” the
head nurse looked upon Arlene and several other nurses, who could not
devote extra time to hospital matters, as less than adequate professional
nurses. Further, they themselves were beginning to feel inadequate. One way
for them to restore their private as well as professional self-esteem would be
for them to match Diane’s work load by working extra hours. Arlene
predicted that client welfare would be negatively affected, however, since
she and most of the other nurses would be worn out by the combination of
home duties, regular job, and extra unpaid work.

Arlene also said that, perhaps more important, she believes the way a
nurse feels about herself as a professional affects the way in which she
approaches nursing care. Although Arlene did not think that her negative
feelings about her current level of participation in nursing matters at the
hospital had affected her practice, she thought that if her morale continued
to deteriorate, her nursing might suffer. She also predicted that if the nurses
continued to see themselves as inadequate, even though they did their best
during every working hour, some of them would quit. The resulting nursing
personnel turnover would cause confusion, and a reduction of the high-
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quality nursing care now being provided. Further, Arlene believed that if a
high turnover rate persisted, the good that Diane’s work did would be
undermined.

Peggy thought that both Diane and Arlene had missed the major issue. As
for Arlene, Peggy did not believe that the decline in unit morale and the
increase in nursing staff turnover would be as great as Arlene predicted, but
she agreed that these were important concerns. More important, she be-
lieved that Arlene, who recognized that she must meet her basic duties as a
nurse and honor her contract with the hospital, had not completely accepted
the view that idealized commitments to professional nursing might be
overridden by other more stringent and immediate commitments, such as
those to her children. To Peggy, Arlene, like all nurses, had personal as well
as professional obligations, and Arlene, as a single parent, need not apolo-
gize for not working more than a forty-hour week. Peggy illustrated her
point by describing a public health nurse, whom they all knew, who had
been extremely active in collective-bargaining activities in the county health
department. When her mother had become seriously ill and needed her
every evening, the nurse could no longer attend special nightly meetings.
Her obligations to her sick parent, while not excusing her from her contrac-
tual obligations to the health department, did excuse her from the addi-
tional commitments she had previously taken on. Arlene’s personal obliga-
tions, like those of the public health nurse, were more basic and thus took
precedence over her less stringent professional obligations,

Neither was Peggy convinced by Diane’s argument that her professional
nursing goals were being met, and that the end result would be an overall
improvement in client welfare. Although she agreed with Diane that the
initiation of a new program or change often required an initial period of
voluntary effort, she argued that as soon as the program’s value was recog-
nized, it was necessary to press for its institutionalization. In Diane’s case,
Peggy believed, Diane had amply demonstrated the value of what she was
doing. Therefore, she should now take steps to make hers a paying, institu-
tionalized position. Peggy pointed out that since Diane’s work depended
entirely upon one nurse’s willingness to work extra, when she left her
current position for one with more responsibility—which all three nurses
agreed that a young, effective nurse like Diane would do within a short
time—there would probably be no one to carry on her good work. Nor, since
the hospital had gotten Diane’s work free, would their employer believe that
another nurse would not also step forward to give free time and effort to the
hospital.

Peggy predicted that at Diane’s departure there would be no nursing
contribution to the multidisciplinary team or to similar activities since no
institutional changes to provide for participation by nurses would be made
so long as Diane functioned as she did. Therefore, in the long run, clients
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would not be well served by nursing. Thus, Diane was not meeting her
professional goals when the future was considered. Peggy summarized her
position by saying that Diane’s extra work was a problem because the nurses
on the unit could not determine if Diane’s special activities were merely an
extension of her efforts to be professional by providing the highest-quality
nursing care possible or if she had slipped into the hospital’s institutional-
ized system of devaluing nursing, although the system was obviously more
subtle than that which nineteenth-century hospitals had used to exploit
nurses.20 To Peggy, the major issue was that if Diane continued to attend
special meetings without compensation, she would actually support the
notion that her activities were not truly part of a nurse’s employee role and
that the hospital had no obligation to support nurses who work long hours
to write procedures and attend multidisciplinary team meetings.

To return to the questions raised by this case, a nurse has certain obliga-
tions to the nursing profession, as discussed in the ANA Code for Nurses.
At times those obligations may include working overtime and attending
meetings on one’s own time and expense. But as this case illustrates, when a
nurse critically examines her obligations, she may see that basic personal
commitments sometimes override less stringent professional commitments
that might be met by “working extra.” She may also see that “working
extra,” while appearing to fulfill professional obligations and the ideal of
compassionate service, may only superficially meet obligations to clients
and may actually lead to a less desirable state of affairs not only for nursing
colleagues and the nursing profession but ultimately for clients.

In the following case, a nurse faces an ethical dilemma somewhat different
from that involved in the problem of working extra hours. The questions the
case raises involve conflict between a nurse’s obligations as a care provider
and her desire to be helpful to her friend and colleague.

5.4 A question of friendship

Cindy McNeal and Jerry White, RNs in an intensive care unit on the second
shift, have been friends since they attended nursing school together five
years ago. For the past few months, Cindy has been concerned about Jerry,
who has admitted to her that he has been having severe headaches and
occasional fainting episodes. Jerry attributes the symptoms to stress because
he has been working two jobs while trying to establish himself and his young
Jamily financially. Although Cindy understands Jerry’s position, she has
been encouraging him to see a physician because she fears that the symp-
toms may indicate something more serious than simple stress. She also
worries that Jerry's physical symptoms may affect his ability to make
rational decisions concerning patients in his care. Jerry is not convinced that
his symptoms are serious and says, “Besides, I don’t have time to be sitting
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in the hospital for a week while a dozen tests are being run. I can live on
aspirin for a while until this thing blows over and I get used to the pace.”

Over the past few weeks, Jerry has been making a few mistakes on duty.
While the mistakes have not been costly, Cindy is afraid that Jerry will make
an error that will harm a patient seriously. Cindy wonders if she should
discuss her knowledge of Jerry's problem with their supervisor before Jerry
harms himself or his patients. At the same time, she feels guilty about
betraying a friend who trusts her enough to share his problems with her.2!

Engaging in ethical analysis can help a nurse like Cindy think more clearly
about a troublesome problem because ethical analysis enables one to examine
not only personal feelings but all aspects of a situation. By analyzing this
situation in terms of ethical arguments, Cindy could step beyond personalities
and feelings and thus develop a more critical and objective perspective.

Cindy does face an ethical dilemma: Should she tell the supervisor about
her concerns and thus break the confidentiality implicit in her relationship
with Jerry? Or should she maintain confidentiality and risk the harm that
may result either to ICU clients or to Jerry himself? Either of these choices
can be supported by ethical principles. On the one hand, telling the supervi-
sor can be supported by duty-based arguments, such as that a nurse’s duty is
to safeguard a client when health care is affected by incompetent practice (as
stated in the ANA Code for Nurses), as well as by utilitarian arguments,
such as that provision of safe care in an ICU results ultimately in the
greatest happiness for all. On the other hand, not telling the supervisor, and
thus maintaining confidentiality, can be supported by appeal to friendship,
privacy, and trust.

The importance of trust between friends provides a strong basis for an
argument to support Cindy’s not discussing her concerns about Jerry with
the supervisor. In breaking confidentiality Cindy would not only be betray-
ing Jerry in this one instance but she could damage Jerry’s trust in their
relationship. Cindy, too, would have to face her own feelings of inadequacy
and guilt stemming from her view that good people, herself included, ought
to keep their friends’ confidences.

We value the keeping of confidences between friends. Our relationships
with one another depend upon being able to trust that certain personal
secrets will not be exposed; restricted information might lead to loss of self-
esteem if made public. We all have shortcomings that we would rather not
have widely known. We need the benefit of confidentiality when we seek
advice and aid, and when we share intimate concerns. Sissela Bok points to
four important considerations that support confidentiality: (1) respect for a
person’s autonomy and his right to his secrets; (2) respect for the relation-
ship between two persons; (3) the implicit promise of keeping a confidence;
and (4) the benefit that the security of confidentiality offers to us.2?
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Each of these considerations supports the argument that Cindy should
guard Jerry’s confidence. Keeping his problems to herself can be seen as
confirming her respect both for him as a person and for their relationship.
Cindy's worry that she will feel guilty about betraying Jerry suggests her
belief that hearing a friend’s troubles in confidence requires her not to reveal
them. To reveal to others what Jerry has told her would cause her, therefore,
to break an implied promise. Finally, Jerry and Cindy, like all of us, believe
that they can explore ideas and questions with certain people in certain
situations and not fear that such discussions will be used to hurt them.
Cindy’s silence would safeguard this important benefit of confidentiality.

A concern that may override the force of these reasons supporting confi-
dentiality in this case is that Jerry’s patients as well as Jerry himself face real
dangers if he continues to make mistakes. Maintaining confidentiality be-
cause it preserves respect and trust, has been implicitly promised, or pro-
vides a general benefit are not convincing reasons if a consideration such as
a potential danger to vulnerable patients is ignored. Given the danger of
mistakes, Cindy could make three strong arguments for breaking confidence
and discussing her concerns with the supervisor.

Briefly, the first argument centers on the welfare of clients who receive
Jerry’s care. Nurses, as nurses, have a duty to ensure that patients receive
safe nursing care. An ICU is no place for even small mistakes. Given the
serious condition of the patients and the fast pace of an ICU, mistakes can
quickly lead to permanent damage. The clinical situation in an ICU is quite
different from, say, a health care teaching situation in which a nurse can
return the next day and correct erroneous information that she has given.
Thus, Cindy ought to safeguard patients by reporting Jerry’s problem to the
supervisor.

A second argument that supports Cindy’s breaking confidentiality is
derived from concern for the greatest welfare for all. Mistakes that cause
problems for a patient, even those that do not result in permanent damage,
decrease an ICU’s efficiency. Thus, nurses and physicians are less able to
give needed attention to other patients in the ICU, which limits the well-
being of those persons. In addition, loss in nursing time or supplies leads to
increased health care costs, which, when passed on as increased costs to
insurance companies or taxpayers, results in less well-being for those who
must pay the bill.

The third argument that supports Cindy’s discussing her concerns with
the supervisor is that to do so would prevent Jerry from hurting himself. He
risks losing his reputation as a dependable nurse if he continues making
mistakes. Worse, if he makes a major error, he could face legal and profes-
sional problems. Since Jerry seems unable or unwilling to admit the serious-
ness of his situation, Cindy could protect him by discussing her concerns
with the supervisor who, she assumes, will act to protect Jerry, even if it
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means removing him from the ICU, In other words, Cindy could treat Jerry
parentalistically and act on his behalf, although not at his behest.

These three arguments in support of Cindy’s discussing her concerns with
the supervisor have some difficulties. First, Cindy does not know if Jerry’s
problem will increase or even continue. No one has been hurt yet. Jerry
seems to be coping well enough so as not to make serious or costly errors.
He seems to be able to concentrate on his work well enough to maintain a
minimum level of competence.

Second, Cindy’s acting parentalistically in this case may not be justifiable.
As was discussed in Chapter 3, a parentalistic act can be justified if, and only
if, it meets three conditions: the autonomy, harm, and ratification condi-
tions. In terms of the first condition, Jerry seems to know he is making
errors, and he is also apparently rational. Stress can cause errors, a fact he
recognizes. According to his assessment, his situation should improve soon.
In terms of the second condition, Jerry faces some danger. He has not,
however, made a major error that could damage his career, Furthermore, all
ICU nurses take risks every day because any one of them could make a
mistake that could result in serious legal problems. In terms of the third
condition, Jerry might ratify Cindy’s discussing his problems with the super-
visor if that discussion led to his recognition of a problem that could be
treated or resolved soon. More likely, given the information in the case
study, her discussion with the supervisor would lead to difficulties and even
to a break in Cindy’s and Jerry’s friendship. In short, (weak) parentalism is
not straightforwardly justified in this situation, at least according to these
criteria.

This analysis of the case, while not clearly pointing out what Cindy
should do, underscores both the high value we place on confidentiality and
the probable dangers of Jerry’s continuing to make mistakes. Thus, given
the strengths and weaknesses of the various arguments, Cindy could pro-
pose to Jerry a plan that would address both the importance of maintaining
confidentiality and of protecting ICU patients. Such a plan would require
that Cindy first share her ethical analysis of the situation with Jerry. In
other words, she could share with him her reasons for and against telling the
supervisor about her concerns. She could also ask him to see the matter
from her point of view and ask what he would do if he were in her shoes and
why. If Jerry were not persuaded to make changes, Cindy could tell him
that, in view of the real danger of harm to patients, she will, after waiting a
week for him to seek health care, be obligated to override his wishes to
procrastinate and will discuss her concerns with their supervisor. By giving
him a week to act, Cindy would confirm the high value she places on
maintaining confidentiality, but by setting a definite time limit, she would
minimize the period in which patients might be harmed by Jerry’s mistakes
(a period in which, incidentally, Jerry would probably be very careful).
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Once Cindy had told Jerry of her intentions and given him ample time to
act, she could clearly justify discussing her concerns with their supervisor if
Jerry failed to correct the situation. She probably could not persuasively
argue that she should break Jerry’s confidence for his own good, since the
question remains whether he would ever ratify such a parentalistic act on
her part. But she has two strong ethical arguments that support her telling
the supervisor about Jerry’s situation if he refuses to do anything about it:
First, she has a duty as a nurse to protect patients; second, a safe, efficient
ICU increases the well-being of all.23

4. Administrative dilemmas

Nursing administrators, whether directors, supervisors, unit managers, or
head nurses, must decide how best to deal with nurses who are impaired,
dishonest, or incompetent. The following is one such situation.

5.5 A nurse with a drug problem

Ms. Maria Romero, Associate Director of Nursing, is responsible for the
daily nursing division operations of a three-hundred-bed hospital. During
the past year she has met several times with Pam Altmann, a staff nurse with
three years’ experience in another city. According to Ms. Romero, “Last
fall, Ms. Altmann lived with a pusher and overdosed. She was very honest
about her drug problem, and I wanted her to make it. I knew she needed
a lot of support and trust.” Impressed by Ms. Altmann’s honesty, Ms.
Romero thought that Ms. Altmann should have a second chance.

Ms. Romero had to face the questions, Ought a nursing administrator
allow a nurse with a history of drug abuse to continue to work, and how
ought a nurse resolve a conflict between her professional obligations and her
personal desire to befriend a fellow nurse? As the Associate Director of
Nursing, Ms. Romero has as her primary obligation the provision of safe,
effective nursing care to all clients served by the hospital. Clients must be
guaranteed that nurses will always be clearheaded and not under the influ-
ence of alcohol or mind-altering drugs. On the other hand, as a sensitive and
compassionate person, Ms. Romero also recognized her desire to help
Ms. Altmann overcome her drug problem. Thus, there was a conflict be-
tween Ms. Romero’s professional obligation to maintain standards and her
desire to be a friend and helper to Ms. Altmann.

Ms. Romero knew that Ms. Altmann would have daily access to drugs
and that consequently she would face extraordinary temptations to steal
drugs for her own use. She also recognized that the length of Ms. Altmann’s
previous nursing experience and the fact that she had not been found
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stealing drugs decreased the probability that drug-related problems would
interfere with her effectiveness as an RN. Given these reasons, Ms. Romero
thought it would be wrong simply to refuse to rehire Ms. Altmann. There-
fore, Ms. Romero encouraged her to attend weekly counseling sessions and
waited until Ms. Altmann’s therapist submitted a written statement that she
was able to work safely in a clinical setting before employing her again,
Rather than sacrificing either her professional obligations or her personal
desire, Ms. Romero apparently found a solution that satisfied both. The
case developed as follows:

In order to help as much as possible, Ms. Romero assigned Ms. Altmann to
work with a competent and supportive head nurse, where she did well for
four months. Then, last week, the head nurse learned that 500 milligrams of
Demerol had been signed out but not given to a patient. The head nurse
talked with the patient, who was coherent enough to verify that he had not
received the drug, and with Ms. Altmann, who admitted she had taken it.

When Ms. Romero met with her, Ms. Altmann said that something had
happened that she could not handle. Ms. Romero was disappointed, for she
had expected Ms. Altmann to overcome her drug problem “not only for
herself as a person but because she was a nurse.” Ms. Romero has “higher
expectations for people in certain roles.” She believed that Ms. Altmann
was a good RN who was embarrassed by the difficulty she had caused.

Ms. Romero knows she is obliged to report Ms. Altmann to the State
Board of Nurses and that they will discipline her by rescinding her license to
practice. Ms. Romero does not want Ms. Altmann to go elsewhere to work,
where she may steal narcotics and falsify records again, but, because of her
personal involvement, it is difficult for her to fire Ms. Altmann and to make
the report.

Ms, Romero now faces the question, Ought a nursing administrator allow
a nurse who has stolen drugs to continue to work? The law says that nurses
as well as other people may not steal drugs. Although it is understandable
that Ms. Romero feels a personal loss, since she sincerely wished for
Ms. Altmann’s success and gave her practical support, the law and hospital
policy require that Ms. Romero must discharge and report Ms. Altmann
because she has not fulfilled her legal obligations as a nurse. if Ms. Romero
believes that Ms. Altmann was unable to control her desire for drugs, she
must acknowledge that Ms. Altmann cannot fulfill the demanding responsi-
bilities of a registered nurse. Thus, Ms. Romero must let her go and report
her in order to protect clients from possible unsafe care. If, on the other
hand, Ms. Romero believes that Ms. Altmann was able to control her desire
for drugs but nonetheless chose to steal the narcotics, Ms. Romero should
still take the same action. Not to punish Ms. Altmann would be to fail to
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respond to her as a person with the ability to make choices and to assume
responsibility for the consequences of her own choices.? Finally, Ms,
Romero could simply ignore the situation or forgive her for stealing the
Demerol. But either of these courses would have a number of undesirable
effects: (1) Ms. Romero would be violating the law and thus involving
herself in possible legal difficulties; (2) she would be disregarding profes-
sional nursing standards; (3) she would be ignoring a strong sign that
Ms. Altmann’s future clients might be deprived of needed pain-relieving
drugs; and (4) she would be contributing to Ms. Altmann’s continuing
dependence on drugs. These possible consequences make it unacceptable for
Ms. Romero—even given her desire to be a helpful friend—either to ignore
the drug theft or to forgive it. Therefore, as argued previously, Ms. Romero
should let Ms. Altmann go and report her to the State Board of Nursing.

This case suggests two quite different approaches to the basic question of
how a nurse ought to resolve a conflict between professional obligations and
personal desire to befriend a fellow nurse. When Ms. Altmann’s situation
appeared merely to be that of a person with a history of drug abuse and who
posed no clear threat to provision of safe, effective care, Ms, Romero was
able to identify a course of action that appeared to satisfy conflicting claims.
At this point the case underscored a suggestion made earlier in this chapter,
that it is sometimes possible to select a course of action that allows one to
reconcile what may appear to be competing alternatives. At the point when
the situation shifted from an episode of drug abuse to a matter of drug theft,
professional obligations and legal demands clearly overrode personal desires.

Does the fact that this case turned out badly imply that Ms. Romero’s
initial response was wrong? No, we think it does not. Sometimes it happens
that the right decision in a particular case turns out badly. For example, a
few decades ago doctors and nurses appeared to have good grounds for
believing that premature infants in respiratory distress needed oxygen-
enriched air in order to thrive. What no one knew until later, however, was
that excessive amounts of oxygen caused the tiny babies to be permanently
blinded. Although, given the limits of medical knowledge at the time, the
doctors and nurses had conscientiously made the right decision, the results
were unfortunate. With new knowledge and more refined methods of moni-
toring oxygen levels, this is no longer a problem.

Another dilemma that nursing administrators face is deciding the best
response to nurses who believe they cannot follow certain orders or rules
because of conscience. The next case presents such a dilemma.

5.6 Working in a bureaucracy: special favors

The only hospital in town, small Fairview Memorial, has a pediatric unit of
eight beds, which is an extension of the general medical-surgical floor. Jason
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Campbell, eleven-year-old son of Eric Campbell, a member of the hospital’s
Board of Directors, was admitted in the morning after a bicycle accident. He
had minor surgery, was doing well, and was due to be released the next day.
When Hilary Jones, evening charge nurse, learned that someone had or-
dered a special steak dinner for Jason, she protested. “ Everyone should have
the same care,” she told Beth Otterson, the nursing supervisor. “Making
sure that a certain child has everything—ordering a special meal, or giving
special care, or providing the best nurse—goes against my grain. I think,
being the nurse in charge, I should have control over what goes on on the
Sfloor.” The nursing supervisor told her the decision that Jason was to have a
steak dinner had come from the “higher-ups” and so would not be changed.
Anyway, she added, the cost of the dinner was small, no one else had to
know, and Mr. Campbell would appreciate the nurses’ special concern for
Jason.

Hilary was not convinced that giving Jason the special dinner was right,
and she said that she would lose her self-respect if she gave in and allowed
some patients io receive “VIP treatment.” Therefore, she explained, she
would not serve the meal to the boy even if it were prepared and sent to the
unit,

Hilary’s position concerning the special steak dinner presents a problem
to Beth, since she must decide how to respond to Hilary’s insubordination.
The basic question she faces is, How should a nursing administrator deal
with a nurse's conscientious refusal?

In order to discuss this case, we must assume that in this hospital the
authority to make decisions concerning the many small details involved in
nursing care—including meal selection—rests primarily with the unit charge
nurse but that ultimately she is under the authority of her supervisor and the
nursing administrative hierarchy. Given this assumption, the nurse must
follow her supervisor’s directives or risk disciplinary action. We must also
assume that the unit level nursing staff will support the charge nurse’s
nursing decision (that is, in this case they will not serve the meal) unless a
nursing supervisor intervenes. Beth can choose to respond to the immediate
problem of Hilary’s refusal by serving the dinner herself, by ordering
another person to serve it, or by taking no action to get the meal served. But
whether Jason gets the steak or not, Beth has to decide whether to report
Hilary for insubordination.

Beth believes that all persons who are insubordinate should be reported
and disciplined, so her first impulse is to report Hilary to the Director of
Nursing. Beth also believes that she would cease to be a fair administrator if
she did not deal with the nursing staff consistently, and she can cite reasons
to support her position. If she did not insist that nurses at each level follow
through on decisions and commitments made by persons at higher levels in
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the nursing and administrative hierarchy, discipline would break down.
Further, if at a later date she reported another nurse for insubordination,
that nurse could charge her with unfair labor practices.

However, a course of action very different from Beth’s first impulse
results if she recognizes her responsibility to a subordinate who disobeys
because of conscience.?s Therefore, Beth needs first to decide if Hilary’s
refusal to serve the meal is an act of conscientious refusal. To be recognized
as an appeal to conscience (as discussed in Chapter 4, Section 5) the appeal
must (1) be personal or subjective, although the moral standards on which it
is based may or may not apply to others; (2) follow a judgment of rightness
or wrongness; and (3) be motivated by personal sanction rather than exter-
nal authority. Hilary’s refusal passes all these tests: she spoke only for
herself; she based her decision not to serve the meal upon her previous
judgment that “VIP treatment” was wrong; and she acknowledged her
personal sanction—that she would lose self-respect if she served the meal.
Once Beth recognizes that Hilary’s refusal is based on such an appeal to
conscience, she ought to rethink her initial impulse to report her. Having
established that Hilary’s apparent insubordination is motivated by con-
science, Beth must consider a number of additional factors.

Mechanically responding to people who violate certain rules or directives
without considering their reasons can lead to injustice, a fact which the legal
system recognizes. For example, very often a judge or jury may select from a
range of penalties when determining how severely to punish persons who, for
different motives and under different circumstances, have committed similar
crimes. In the present case, Hilary’s conscientious refusal to serve the special
dinner is quite different from a refusal based on her dislike of the child. Thus,
for a supervisor to be fair in a case of insubordination involving conscientious
refusal, the supervisor should take the nurse’s reasons into account.

Another important consideration is that a nurse who conscientiously
chooses to refuse an order is often representative of the more effective and
thoughtful nurses in an institution. A nursing administrator needs to keep
these valuable nurses employed in order to provide the best nursing care
possible. Further, a hospital nursing organization will not collapse if it
allows some room for the exercise of conscience. Hilary’s refusal was not
intended to undermine the authority of the nursing system. Rather, she was
attempting to strengthen nursing service by ensuring that it was fair to all
patients. The nursing administration, given this view, has an obligation to
support Hilary’s independent nursing judgments based on conscientious
refusal as long as the resulting actions fall within acceptable, safe practice.
Beth should be relieved that Hilary is not going further by publicizing the
hospital’s preferential treatment,

Most important, since the nursing administration permits and even en-
courages nurses to make independent nursing decisions in gquestionable
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cases, it has the responsibility to try to reduce the risks that nurses must take
in making such decisions. In the steak dinner case, a question remains as to
what is the right course of action concerning the provision of a special
dinner to a child of an influential person. Both Hilary’s and Beth’s positions
have something to recommend them. Hilary’s position is that Jason’s prefer-
ential treatment is unfair to other children on the unit who would enjoy or
who might even be helped by a dinner they especially liked instead of having
only “regular” hospital food. As the charge nurse, Hilary believes that she is
in the best position to assess nursing care needs and that the nursing
administration is attempting to override her skills and judgment in such a
way that her other patients will not be treated fairly, Hilary’s right-based
appeal to equality and fairness does not, however, diminish the force of
Beth’s utilitarian appeal to the possible consequences of preferential treat-
ment in this case. Since Mr. Campbell is in a position to influence the
hospital’s resources, it is likely that the hospital and especially nursing
service will stand to benefit. Thus, there are good reasons on both sides, and
the best course in the steak dinner situation is uncertain. Since the nursing
administration encourages its nurses to think for themselves, it ought to be
reluctant to discipline nurses who make well-grounded conscientious deci-
sions. A possible negative consequence of disciplinary action in this case is
that it will have a chilling effect on independent thought and judgment
among the nursing staff.

In conclusion, if Jason is given the steak, his father will probably learn of
the meal. If he is not given the steak, his father will probably not ever know
that it was ordered, but some people in the nursing and/ or hospital adminis-
tration will be displeased, including Beth. Since Beth believes that giving
Jason the special dinner is in the hospital’s best interest, she may decide to
serve the steak herself or ask another person to serve it.

Yet, she still must answer the basic question the case raised: How should a
nursing administrator deal with a nurse’s conscientious refusal? As the
discussion has shown, the administrator must first recognize whether the
nurse’s position qualifies as conscientious refusal. Once she has determined
that it does qualify, as it does in Hilary’s case, she must not decide too
hastily for disciplinary action. In determining how she ought to respond, she
must consider the reasons in favor of the refusal, the value of thoughtful,
conscientious nurses, the capacity of the institution and the profession to
allow some latitude for conscience, and the extent to which an indiscrimi-
nately harsh response will repress independent judgment. On balance, we
believe that the reasons for not reporting Hilary in the case outweigh those
in favor of reporting her.

An administrative dilemma associated with increased numbers of AIDS
patients being admitted to general medical-surgical hospital units is deciding
the best response to nurses who refuse to accept assignments to provide
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nursing care to these patients. In Case 3.11, “Refusal to care for an AIDS
patient,” Mary Duncan-Keilman threatened Crystal Mahorn, the unit nurse
manager, that she would leave her position if she had to care for Glenn
Admunson, a patient with AIDS.

Crystal believes that nurses who refuse to accept assignments should be
dismissed. Yet she also believes in respecting a nurse’s appeal to conscience
or personal integrity. Thus, like the nursing supervisor in Case 5.6, she
believes she must first decide if Mary’s refusal to care for Glenn is an act of
conscientious refusal, and if it is, she will try to make accommodations to
support Mary.

Mary’s refusal, however, fails to meet the three tests of an appeal to
conscience: Mary’s claim that the assignment violated her rights might be
based upon a personal or subjective moral standard; she did not, however,
mention what that standard might be, although she did say that her life was
worth more than her job. The appeal did not follow a judgment of rightness
or wrongness; that is, Mary did not say that providing nursing care to AIDS
patients was morally wrong. She did not claim that she was motivated by
personal sanction; that is, she did not say, for example, that she would lose
her self-respect if she gave care to Glenn.

Before dismissing Mary for refusing to accept an assignment, Crystal
needs to make certain that she, as unit nursing manager, has met her
obligations as unit leader; that is, that she has provided Mary as well as the
rest of her nursing staff with adequate education and support for caring for
AIDS patients. Assuming that Mary is a reliable and caring nurse to all
other patients, Crystal needs to determine if Mary’s refusal is related to
inadequate information about AIDS and/or lack of institutional support
for job stress related to care of AIDS patients. A nurse manager can com-
bat staff nurses’ fears of contracting AIDS by providing the nursing staff
(or having others provide) instruction on epidemiology and procedures for
self-protection and by organizing small-group discussions focused on
nurses’ feelings about homosexuality and drug abuse as well as on legal
and ethical issues. A nurse manager can also insist that all nurses in the
hospital have adequate employee health services as further tangible sup-
port for them,26

Assuming that an ongoing and adequate education and support program
for nurses and an adequate employee health service are and have been
available to all nurses on the unit, Crystal needs, also, to determine if she is
being unfair to Mary in assigning her to Glenn rather than to another
patient. Glenn presents a challenge since he is very weak, nearly blind, and
forgetful, but nearly all patients on the unit present significant nursing
challenges. Having to care for Glenn is not more difficult or risky in terms of
contracting AIDS than having to care for several other patients on the unit.
Therefore, Mary’s being assigned to care for Glenn is not unfair,
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In summary, Crystal has no choice but to let Mary go for her refusal to
care for Glenn. First, Mary’s refusal fails to meet the three tests of an appeal
to conscience. Second, adequate educational, support, and employee health
programs are and have been available to Mary. And, finally, the assignment
to Glenn is fair, that is, it is no more difficult or risky than that of other
patients on the unit. Of course, Mary, if she carries through her threat to
walk off the job, will herself sever her employment immediately.

But what if Glenn had presented a different clinical picture? What if he
were angry and aggressive; what if he unpredictably tried to scratch, bite, or
spit at any nurse or physician caring for him? What if he were uncooperative
when receiving injections? What if he purposefully or irrationally attempted
to infect health care workers with HIV? In assigning nurses to care for such
patients, a nursing manager would need to make certain that assignments
were fair; that is, the nurses assigned must be prepared both for caring for
patients with infectious diseases and for uncooperative, unpredictable, and
aggressive patients.

Asking for nurses to volunteer to care for an uncooperative and aggres-
sive patient with AIDS may, of course, be an adequate option for a short
period of time. It may even be a necessity until a nursing staff can be well
educated and supported in their care of such patients. A problem, however,
could develop if assignments continued to rest upon volunteerism; in such a
situation a nurse manager could be reinforcing the perception that caring
for an uncooperative AIDS patient is somehow different than caring for
other uncooperative and aggressive patients. Thus, the manager could un-
wittingly be emphasizing fear of AIDS among the nursing staff. The number
of nurses prepared to provide care to AIDS patients in such a situation
could remain dependent upon volunteers rather than upon a well-developed
education, support, and health services program that would prepare all
nurses in an institution to care for AIDS patients. Given the widespread
HIV infection rate in certain populations, all nurses, not just a few volun-
teers, must be prepared to provide nursing care to persons with AIDS.Z?
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6

Personal Responsibility for
Institutional and Public Policy

1. The scope of individual responsibility

Up to this point we have been discussing ethical issues that involve identifi-
able individuals; ethical inquiry, however, may lead us beyond specific
individuals to social structures. For what reasons, if any, do ethical consid-
erations require us to identify faults in social structures and then attempt to
remedy them?

6.1 Short-staffed in ICU

Last weekend, staff nurse Andrea Moore, who works in ICU, felt she was
not able to give patients the kind of care, including frequent enough obser-
vations, that she should provide because the unit was short-staffed. After
she told the charge nurse that she had too much to do, the charge nurse
called the supervisor, whose answer was to “make do.” Andrea knew then
that she had to handle the situation as best she could and leave low-priority
work undone. One of her patients was on a respirator and required numer-
ous treatments, including 1Vs. Another man had an aortic aneurysm and
two women had had major surgery. When the physician ordered a variety of
treatments and observations, including some scheduled for every fifteen
minutes, the charge nurse again called the supervisor for more help and
again was told to make do with the staff on duty. Andrea found herself
thinking, “I should be doing this and checking that but I don’t have the
time.” When one of the physicians told Andrea that he needed help with
another treatment, she exploded angrily, “We just can’t do it! We are really
short-staffed today.” She was sorry immediately for her outburst, but she
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remembers thinking, “I don’t want to hear him yelling at me because I
should be doing something and I am doing the most I can.”

At the end of the shift Andrea went home upset, knowing that she should
have done more, and could have, if there had been better siaffing. The
longer she thought about the day, the more she came to believe that no one
understood the situation. The physicians wanted done what they judged
needed to be done, the nursing supervisor believed the nurses could make
do, and Andrea was left to juggle details. Andrea thought that the doctors
and the supervisors seemed to be doing their best, but still everything was a
mess.

Andrea’s exasperation and distress arise not only from the way she is
limited by the hospital’s allocation of resources to providing substandard
nursing care but also probably from an apprehension that the situation may
be beyond her—or perhaps anyone’s—control. What may underlie her
feeling of hopelessness is the sense that her difficulties are the result not so
much of the deliberate intentions and choices of identifiable individuals but
rather of the impersonal and complex interplay of social forces and struc-
tures—“the system.”

This situation, of course, is not unique to nursing. Yet it does raise the
question, To what extent and for what reasons should Andrea try, first, to
determine why the ICU is chronically understaffed and, second, to do
something about it?

According to the rules and principles defining the institution of nursing,
nurses have social as well as individual obligations. The Code of the Interna-
tional Council of Nurses states that “the nurse shares with other citizens the
responsibility for initiating and supporting action to meet the health and
social needs of the public” (Appendix A), and Point 9 of the Code of the
American Nurses’ Association maintains that “the Nurse participates in the
profession’s efforts to establish and maintain conditions of employment
conducive to high quality nursing care” (Appendix B). Although the codes
do not argue for these claims, we believe that their concern with questions of
social as well as individual ethics is well grounded.

Generally, an obligation to provide a certain level of care to individuals
entails as a corollary an obligation to take steps to ensure that conditions
exist for providing that level of care. As John Ladd has pointed out,

A parent’s responsibility for the health or welfare of his child implies, for example,
that if he does not have the power (e.g., the money) or the competence (e.g., the
knowledge) to take care of his child, he should forthwith try to get them. There is no
reason to think that the same logic does not apply to participants in a social process:
if they do not have the power or competence to fulfill their responsibilities they
should take all the necessary steps to obtain them.!
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In the nursing context, this line of reasoning implies that in Case 6.1
Andrea’s obligation to provide standard nursing care to the patients to
whom she is assigned entails a further obligation to make an effort to
identify the source of the staffing problem and to correct it. Since the
grounds of this obligation are not limited to nursing, however, it is impor-
tant to note that the responsibility in question does not fall solely on
Andrea’s shoulders. Nursing supervisors, physicians, hospital administra-
tors, and possibly others are also obligated in various, and in some cases
greater, degrees to attend to the problem. But if they do not appear to be
fulfilling their responsibilities, Andrea’s responsibility, though perhaps not
increased, is not thereby diminished. She still owes it to her patients to make
reasonable efforts to determine why the ICU is chronically understaffed and
then to try to do something about it.

If we agree that Andrea has a prima facie obligation to try to remedy the
situation and that the situation may involve a complex network of social
structures, how does she discharge her obligation? Before addressing this
question directly, we must explain what we mean by “social structures.”

Social structures include organizations (like hospitals), institutions (like
medicine and nursing), and practices (like fee-for-service or third-party-
payment modes of financing health care). A particular combination of
social structures dealing with a more or less restricted set of goods may be
called a “system,” as, for example, the health care system.

Following Etzioni, we take organizations to be “social units (or human
groupings) deliberately constructed and reconstructed to seek specific
goals.”? Standard examples are corporations, armies, schools, churches,
prisons, and hospitals, Organizations differ from the other kinds of social
structures in having more explicit goal-directedness and greater control over
their nature and destiny. The prominent characteristics of organizations are
(1) explicit divisions of labor and power; (2) one or more power centers that
control members’ efforts and direct them toward the organization’s goals;
and (3) substitution of personnel.

Institutions, as we understand them, are social structures that differ from
organizations principally in having less control over their nature and des-
tiny. Examples of institutions are property, marriage, the family, nursing,
and medicine. Social institutions fulfill certain functions in society and they
are characterized by certain rules that fix roles and determine relationships
in particular contexts. Nursing and medicine, for example, circumscribe
different roles for patients and providers and presume different though
complementary roles for nurses and doctors. Finally, although institutions
as such do not exert direct control over their own nature and destiny,
organizations may be created and maintained that are aimed at shaping and
strengthening particular institutions. Thus, the American Nurses’ Associa-
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tion and the American Medical Association, both organizations, have as
their goal the shaping and strengthening of the institutions of nursing and
medicine, respectively.

Practices are made up of rules that coordinate and regulate behavior in
determinable ways. Common examples are the “-isms,” like racism, sexism,
capitalism, and socialism. Controversies over the merits of capitalism and
socialism are mirrored in health care controversies over the merits of fee-
for-service versus a nationalized health service. Practices often involve and
relate different institutions and can be supported or opposed by various
organizations, For our purposes, what is important about practices is that,
like organizations and institutions, they explain various patterns of human
behavior.

If we are to understand, for example, why the ICU in Case 6.1 was
repeatedly short-staffed, we must try to identify, first, the organizational
causes of this state of affairs and, if necessary, the extent to which the
conduct of the organization in question—the hospital-—is itself restricted by
social institutions and practices. If it turns out that the actions of the
organization are restricted by certain institutions and that the institutions
are, in turn, limited by certain practices, then the organization can be fully
understood only in terms of its role within the practices. In this event, by
placing the action of the organization (e.g., hospital) within the context of a
practice (e.g., fee-for-service or third-party payment for health care) we
obtain a deeper understanding of its conduct and are, as a result, in a
position to intervene more effectively (perhaps by joining or forming an
organization to do so).

Returning to Case 6.1 and Andrea’s obligation to make some effort to
identify the source of the problem and to correct it, we suggest the following.
Since our concern is not simply that nurses be able to explain situations
such as Andrea’s but that they be able to help change them, a helpful rule of
thumb is to examine the most alterable possibilities first. In Andrea’s case
this means restricting her initial inquiry to the hospital and to its suborgani-
zations, such as the nursing service. In discussions with the nursing adminis-
tration, Andrea could explore alternatives based upon nursing management
programs as well as methods to increase employee satisfaction in health
care.3 If that fails, she could then enlist the support and expertise of another
organization, such as her state nursing association. The next step, if the
problem is rooted in the practices governing the distribution and financing
of health care, might be to become politically active at the local, state, or
federal level.4

Apart from these schematic rules of thumb, Andrea should also be
sensitive to the detailed history of the situation and the personalities of
those involved. She should recognize that although her efforts may be
necessary for a satisfactory resolution of the problem, they are unlikely to be
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sufficient. Any change in the situation may require the action and resources
of nursing supervisors, physicians, hospital administrators, or patients.
Thus Andrea must be careful not to alienate them by being overly self-
righteous or condemnatory. Problems attributable to the unintended or
unanticipated workings of complex social structures often require social
solutions, and individuals who may be credited with initiating changes are
unlikely to achieve their ends without the support and cooperation of
others.

2. Institutional policies and strikes

Suppose that Andrea is able to identify the source of the staffing problem
but that efforts by nurses to persuade those empowered to correct it are
unsuccessful. Would they then be justified in shifting from rational persua-
sion to a more coercive mode of achieving their ends, such as a work
stoppage or a strike? Before examining the ethical implications and possible
justifications of such measures, we should briefly review the history and
legal status of strikes and other forms of work stoppage by nurses.

Collective bargaining by nurses to change organizational policies has a
short history, and the use of strikes and other work stoppages an even
shorter one. A movement for collective bargaining began in California
during World War 11, and in 1946 the American Nurses’ Association created
an economic security program that endorsed state nurses’ associations as
bargaining agents.® But the 1947 Taft-Hartley Labor Management Relations
Act, which specifically exempted nonprofit organizations from recognizing
bargaining rights of employees, and the no-strike pledge made by the ANA
in 1950, made collective bargaining difficult. Basically, nurses had to depend
upon public relations campaigns and moral suasion when negotiating with
health care organizations.

The 1960s brought changes. When collective bargaining became a right
for federal employees in 1962, civilian nurses employed by the government
gained the right to choose a bargaining agent. In 1966, when nurses in the
San Francisco Bay area threatened to submit mass resignations after long,
unproductive negotiations with area hospitals, the California Nurses® Asso-
ciation revoked the ANA no-strike policy and the nurses negotiated success-
fully. Nurses also struck successfully in Youngstown, Ohio, during that year,
and the threat of resignations or strikes led to successes elsewhere, The ANA
repealed the no-strike pledge in 1968, as did the National Association of
Practical Nurses in 1969,

In 1974 the federal Labor Relations Act was extended to employees of
nonprofit health care institutions so that at long last these hospitals were
obligated to bargain with nurses. The law specifies dispute-settling and
strike procedures by requiring time limits for notification of intent to
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modify contracts and, if no settlement is reached, notification of the Federal
Mediation and Conciliation Service. Further, the law provides time limits
for no-strike, no-lockout periods and requires a ten-day strike or picketing
notice. Even though legal dispute-settling and strike procedures exist, not
all nurses, as the following case illustrates, agree that strikes, mass resigna-
tions, or other work stoppages are appropriate.

6.2 Suggestion for a strike

For the past nine months Alice Byrum has worked part time as evening
charge nurse on a twenty-bed surgical floor in Batavia Community Hospital.
To help with nursing care she occasionally has three, but usually two, aides
and on rare occasions only one. She finds two aides an inadequate number
and one impossible. A recent State Department of Health inspection team
indicated that the hospital is understaffed. Alice believes that the nursing
Supervisor and hospital administrators should avoid overloading the floor
and hallways with patients and systematically understaffing nursing person-
nel. Administrators could tell physicians to stop sending patients when there
is no more room in the hospital, and they could hire more aides and nurses.

Alice is frustrated because, as she says, “You are behind before you start.
You can'’t give adequate care and you can'’t expect your aides to give good
care. It's frustrating knowing the patients aren’t getting the care they are
supposed to get. I must spend so much time giving ‘meds,” making time-
consuming rounds with one particular surgeon who insists that I accompany
him (the other doctors are more flexible), checking IVs and doing the
paperwork that I can’t do anything else. The aides do almost all the direct
Dpatient care.”

Most of the aides rarely get two days off each week because the adminis-
tration routinely calls them to cover a shortage when they are off duty.
Needing to keep a steady job, they comply. Alice, too, has been called to
work extra days, but she has repeatedly reminded the caller of her problems
in making last-minute baby-sitting arrangements. She has also reminded the
nursing administration that she stated clearly when she was hired that she
wanted to work only two days each week, and she has asked administrators
not to call her because refusing makes her feel guilty (which she assumes
they want her to feel).

When Alice complained to her supervisor about the overworked nursing
staff, the supervisor told her the day shift had 51 percent of the work load,
the evening shift 34 percent, and the midnight shift 15 percent; therefore, the
supervisor said, staffing was based on the percentages. Alice, knowing how
much work she had to do, replied that the statistics meant nothing. She was
offended at being told she had an exact percentage of the work load when
she knew she was overworked and had only two aides for help. Alice
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suspects that her supervisor, a sympathetic listener, never reports her com-
plaints to higher authorities.

Monthly “group gripe” sessions with the hospital nursing staff and nurs-
ing administration have brought no results—the same complaints have
elicited the same answers. Alice has come to believe that the only solution to
the problem is for the nurses to organize and, acting together, stage a
walkout strike the next time staffing is hopelessly bad. She has suggested a
strike to the hospital evening personnel, who all have the same problems,
but no one has supported her. Alice believes that the nurses may “not be the
type to do anything, but in any other situation you can bet people would not
put up with that kind of staffing. So a strike is not going to happen here. But
I am hoping that somehow and in some way . . .”

Alice believes that both nurses and patients would benefit from a strike.
Her two main arguments for a nurses’ strike appear to be that it would
benefit clients by producing changes that would improve the quality of
nursing, and benefit nurses by reducing job stress and requests that they
work overtime. In an ideal situation, the nursing care that a hospital
demands of its staff does not conflict with the nursing care that nurses
believe they should provide. But Alice and the other nurses repeatedly find
themselves in situations where they can only provide what they regard as
substandard care because of the low ratio of nurses to patients. In Alice’s
view, the hospital’s substandard health care is related to its exploitation of
the nursing staff. The question now is whether a strike aimed at correcting
the situation is ethically justified.

Deciding to initiate or participate in any form of work stoppage—sit-
downs, mass resignations, strikes, and so on—is difficult for nurses because
of their education and experience as women in a service profession and their
inexperience in collective bargaining.t Strikes are especially problematic
because they amount not only to withdrawing services but also to using the
resulting distress as a lever to coerce the hospital or agency into meeting the
strikers’ demands. Even if efforts are made to provide warning and to staff
certain units, such as intensive care, emergency rooms, and a minimal
number of general nursing units, the strike will still force some people to
wait for care, at the very least inconveniencing them and possibly even
harming them. Since nursing strikes by their very nature require nurses to
threaten patient services, such strikes bear a heavy burden of justification.

The presumption against nursing strikes, like the presumptions against
parentalism, deception, and coercion discussed in Chapter 3, is very strong,
Not only may strikes inconvenience and possibly harm clients, they are also
likely to backfire. As with strikes by other groups providing vital social
services, like police and fire departments, the public is likely to respond
negatively when striking nurses seem to be using the sick and infirm as
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hostages to better their position. Such public perceptions may be detrimen-
tal not only to the strikers but also to the entire profession of nursing.
Moreover, even if a nursing strike is successful, lingering acrimony between
the strikers on the one hand and hospital administrators, physicians, and the
public on the other may seriously compromise whatever gains the strike
achieved.

Although the presumption against nursing strikes is very strong, we do
not think that it is impossible to justify a nursing strike. Like the presump-
tions against parentalism and deception, it can, at least in principle, be
overridden by appeal to certain ethical considerations, We turn now to a
brief survey of arguments that attempt to justify such strikes.

A. Goal-based arguments

A goal-based argument in favor of a strike aimed at improving chronically
substandard care is that while the strike will to some extent inconvenience
and possibly harm presently hospitalized clients, it will in the long run
contribute to significant improvement in the care of future clients. This
assumes that the aggregate needs of future clients significantly outweigh
those of presently hospitalized clients. A nurse choosing to honor obliga-
tions to presently hospitalized clients in such a situation would be making a
decision based on short-term interests rather than on the long-term effects
of perpetuating poor nursing care.”

To increase the net balance of good over bad consequences of a nursing
strike, those making a goal-based argument could suggest that strikers not
withdraw all services to presently hospitalized clients. Obligations to those
who would be directly and severely harmed by the strike could be met.
Advance warning of an impending strike would allow prospective clients to
choose between seeking other sources of care or tolerating delay.

A less direct utilitarian defense of a nursing strike might focus on the
long-term benefits to clients of a highly qualified nursing staff with a fairly
low rate of turnover. Continued employment of a well-trained staff depends
largely on the level of its salaries and working conditions. If these fall well
below those offered by other health care organizations or even other occu-
pations, the hospital or agency will be unable to attract and retain good
nurses. Thus, nurses may argue that collective bargaining, strikes, and the
threat of strikes aimed at improving their working conditions will indirectly,
but significantly, benefit clients.

Whether such arguments can justify nursing strikes depends on two
factors: the extent to which one accepts the conclusions of a goal-based or
utilitarian argument as decisive on such matters, and the extent to which the
utilitarian calculations of overall benefits and harms favor a strike. The first
issue requires a review of the strengths and weaknesses of such arguments
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and whether one can accept the implications of adopting utilitarianism in
contexts other than this one. The second requires taking into account all of
the probable consequences of a proposed strike and not simply those that
support one’s predispositions. Thus, the long-term gains of a strike must be
balanced not only against short-term losses but also against possible long-
term losses, such as negative public perceptions and lingering acrimony
between nurses and other health professionals.

One final utilitarian argument against a strike merits special considera-
tion. It is often maintained that nursing strikes weaken the profession itself
when staff nurses become adversaries of nurses in administrative positions.
This objection, however, may ignore the possibility of the profession’s being
equally weakened by the submission of the rank and file to prevailing
practices. Further, it assumes that an adversary relationship, with its con-
flict and stress, results only in harmful consequences. Such a relationship
may, however, also offer certain benefits, such as mutual goal setting and
the incorporation of diverse ideas and points of view resulting in improved
nursing services.

Therefore, we conclude that utilitarian considerations may, in certain
circumstances, support a nursing strike. Whether in any given situation a
strike is justified must be determined by careful efforts to predict, weigh,
and balance all of its likely consequences. In most cases, however, utilitarian
calculations alone are unlikely to override the presumption against a nurs-
ing strike because the short-term negative consequences will always be more
certain than the possible long-term benefits. Moreover, we have some
misgivings about relying solely on utilitarian considerations in this as well as
in other settings. Some duties or rights whose justification is independent of
appeals to the overall social good may also have a bearing on the question of
nursing strikes.

B. Duty-based arguments

At first glance it appears that we can construct a clear and unconditional duty-
based argument against nursing strikes. A nurse’s primary duty is to provide
for the care and safety of her clients. Assuming that the clients in question are
present rather than future clients, nurses would have to assure all clients of
safe and adequate nursing care during a strike. But this, of course, would
undermine the very point of a strike, which is to coerce management into
altering its policies by withdrawing nursing services. Therefore, if a nurse’s
primary duty is to provide for the care and safety of her clients, and the clients
in question are present clients, participation in a nursing strike will always be
wrong because it requires the nurse to violate her fundamental duty.

This argument presents a plausible alternative to goal-based or utilitarian
approaches to the question of nursing strikes. Its strength, however, de-
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pends in part on two important assumptions, which may not always be true.
First, the argument assumes that the nursing care that would be withdrawn
during a strike is safe and adequate. There may, however, be situations
when nursing care in a particular hospital or nursing home is so substandard
that patients would be better off if, during a strike aimed at changing these
conditions, they returned home or were transferred to another institution.
If, for example, a patient in Case 6.2 were hospitalized for elective surgery
and the understaffing problem significantly compromised the safety and
adequacy of his or her nursing care, nurses would not appear to be violating
their duties to this patient by withdrawing their services. On the contrary,
the patient would probably benefit from either postponing the operation or
having it performed at another hospital. Moreover, it could be argued that,
under these circumstances, providing seriously substandard nursing services
constitutes a greater violation of the duty to provide safe and adequate care
than not providing them.

The second assumption underlying the duty-based argument against nurs-
ing strikes is that the clients who would presently be harmed by the strike and
the clients who would, in the future, benefit from it are entirely different
groups of people. In a number of cases, however, especially when the clients in
question are suffering from chronic illnesses requiring periodic hospitalization
or nursing home care, those harmed or inconvenienced by the strike and those
benefited may be one and the same. In such circumstances, when the benefits
appear to significantly outweigh the harm or inconvenience, it could be argued
that the nurse’s duty to adequately serve the future interests of these clients
justifies her taking limited risks with their present interests by engaging in
some form of withdrawal of services. There would be no group of innocent
victims whose interests would be sacrificed for the benefit of others.

Thus, although duty-based considerations provide a strong presumption
against nursing strikes and other forms of withdrawal of services, we have
tried to show that there are circumstances under which such actions might
be justified within a duty-based framework.

C. Right-based arguments

Nurses, it may be argued, have the same rights as other people, and when
employers violate these rights, nurses are entitled to defend themselves.
When, for example, nurses are continually required to work overtime be-
cause of pesonnel shortages, are paid considerably less than people perform-
ing comparable tasks for other hospitals or agencies, or are denied a voice as
professionals in determining the conditions under which they work, they
have a right to do what is necessary to improve their situation. If less drastic
means fail and nothing short of a strike appears likely to induce the
organization to acknowledge their rights, then they have a right to strike.
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A difficulty with this argument, however, is that the nurse’s right to strike
appears to conflict with the client’s right to nursing care, and the latter, on
the face of it, seems more important than the former. Most clients receiving
nonelective treatment would be likely to prefer substandard nursing care to
no nursing care at all, So it is unlikely that even clients who sympathize with
the nurse’s concerns would be inclined to waive their rights to care,

In response we must distinguish special from general rights.® Special
rights are conditional, limited in scope, and grounded in special relation-
ships. The rights to the repayment of a debt or the keeping of a promise are
special rights, Such rights are conditional in two ways. They are held not
against everyone but only against the person who borrowed the money or
made the promise, and they depend on the nature of the special relationship
between lender and debtor, promisee and promiser. General rights, on the
other hand, are unconditional, unrestricted in scope, and grounded simply
in one’s being a person. The right to life and the right to liberty are general
rights. The sense in which they are unconditional is the obverse of the sense
in which special rights are conditional. Thus, they are held against everyone
and depend on no special relationship between right-holder and those who
have the corresponding obligation to respect the right. Although only
people who have borrowed money or made promises are obligated to repay
debts or keep promises to an individual, everyone is obligated not to kill
others or restrict their liberty.

The question now is whether the “right to health care” is a special right, a
general right, or both. To say, for example, that the right to nursing care is a
special right is to say that it is grounded in the special relationship between
particular nurses and particular clients. Once a nurse assumes care for a
client she acquires an obligation to the client and the client acquires a right
against her, just as the making of a promise creates special rights and
obligations between promisee and promiser. But in both cases, once the
respective obligations are fulfilled, the special relationship is ended and
further rights and obligations are contingent upon reentering into the spe-
cial relationship. If the right to nursing care is of this kind, then a nursing
strike that results in the abandonment of clients who have already come into
the health care system is likely to violate their rights to continued care. If,
however, the strike is announced well in advance and makes provision for
honoring prior commitments to those already in the system and to those
requiring emergency care that can be provided by no other hospital or
agency, the extent to which it violates the special rights of clients may be
considerably reduced.

If in addition to such special rights there is a general right to health care
that has the same status as the rights of life and liberty, health professionals
probably could never justify withdrawing their services. Whether there is
such a general right, however, is a matter of great controversy. A right to
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health care, unlike the rights to life and liberty, is a positive rather than a
negative right. Whereas the latter requires only that one not be interfered
with, the right to health care requires that the right-holder be provided with
certain services. And it may be difficult to satisfy this as well as other
positive general rights without coercing others to provide their time or
money and thus infringe their negative general rights to liberty and prop-
erty. For this reason, whether there is a general as well as a special right to
health care is a matter of much debate. Therefore, an appeal to a general
right to health care does not provide a strong basis for opposing nursing
strikes, especially when the strikers scrupulously honor the terms of existing
relationships with clients and continue to staff facilities providing emer-
gency care that cannot be provided elsewhere.

To return to Case 6.2, we believe that Alice’s suggestion for a walkout
strike is at least premature and perhaps could never be justified on a right-
based theory. First, since the monthly meetings between the nursing staff
and administrators are unproductive, a reasonable next step would be for
the nursing staff to ask for help from a bargaining agent, such as the state
nurses’ association, and to negotiate a contract that would address the
staffing problems. The 1974 Labor Relations Act obligates the nursing and
hospital administration to negotiate with such an agent in good faith, If
these collective bargaining negotiations failed, the nurses could then decide
whether to strike in support of their demands. Until then, however, a strike
is untenable. Without further attempts at rational persuasion, a strike
cannot be supported by goal-based, duty-based, or right-based ethical con-
siderations.

If further efforts are unsuccessful, it is possible, though not likely, that
utilitarian goal-based reasoning could justify a walkout strike. So too might
duty-based reasoning if the strikers could show that current conditions
require the violation of basic duties to present clients and that the situation
can only be remedied by a walkout strike. On a right-based view, however,
the special rights of presently hospitalized clients to even inadequate nursing
care are stronger than the nurses’ rights or the questionable general rights of
the population at large to more adequate care. Indeed, insofar as such
strikes require nurses to violate the special rights of those for whom they
have already assumed care, it may be impossible to justify any walkout
strike according to a right-based theory.

3. Institutional ethics committees

An awareness of the interplay between institutional policies and standards
of nursing care focuses attention not only upon institutional faults that
impede nursing practice but also upon the need to create new institutional
structures to address new problems. Many ethical dilemmas confronting
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nurses cannot be resolved by nurses alone. They involve questions that may
require the deliberation of patients, physicians, lawyers, social workers,
administrators, allied health professionals, and others, as well as nurses.
The next case points to a need for a hospital to establish ways for relevant
parties to explore ethical dilemmas more systematically.

6.3 Withdrawing food and fluids

Abby Wilson, staff nurse, can barely contain her frustration. The issue is
whether a feeding tube should be removed from a comatose patient. Melvin
Thompson, twenty years old, was in an automobile accident four weeks ago
and has never regained consciousness. At the time of his accident he suffered
severe, irreversible brain damage. He is breathing on his own and is being
fed through a nasogastric tube.

Abby is frustrated because she sees no way to address the dispute over
whether Melvin’s tube feedings should be continued. Melvin’s parents have
requested that the feeding tube be removed. They understand fully that
Melvin will die without tube feedings, but they have told Melvin’s physician
that they want medical treatment stopped because he will never recover.
They believe that Melvin “is just a vegetable” and that his existence “is a
living nightmare.” “If he were dead,” they say, “we could bury him. Instead,
it goes on and on. He is not here.” They recently read in the local newspaper
about another young man who is in a persistent vegetative state. The
graphic description indicated that his weight had dropped from 160 to 90
pounds in six months and that his arms were rigidly flexed upon his chest.
Melvin's parents believe that Melvin will also be reduced to the same
unfortunate state in six months.

Melvin's physician, however, has told his parents that their request is
“unthinkable” since neither the patient himself, nor his family, nor his
physician could base the discontinuation of food or fluids on the right to
refuse medical treatment. Food and water, the physician believes, are not
medical treatments; they are basic necessities of life. He also emphasized to
the parents that once care is started, it cannot be stopped. He told them that,
in California, a pair of physicians who hastened a patient’s death by stop-
ping food and fluids were charged with murder.® As far as the physician is
concerned, this lawsuit ended all dispute; there is nothing more to be said.

Abby, however, remembers reading about a recent Supreme Court deci-
sion in which tube-administered hydration and nutrition were classified as
medical treatment.'® But Abby has had little opportunity to discuss her
views with others. Abby is not certain that she has thought about all aspects
of Melvin’s situation, neither is she certain that she is right and the attending
Dhysician wrong. She is frustrated because she does not see a way for all
parties to work through this difficult situation.!!
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Abby needs access to a structure within the hospital that will help her
address the dilemma about removing the feeding tube. As a nurse working
with a physician who thinks the parents’ request is “unthinkable,” she feels
caught between the physician and the family. The physician will no longer
discuss the matter. The parents want the feedings ended.

An institutional ethics committee, or IEC, can be quite useful in helping
families, nurses, physicians, and others address critical ethical dilemmas in
health care. The first step an institution can take in deciding whether to
form an IEC is to set up a study group of interested persons who agree
to discuss ethical issues methodically over a considerable period, say, six to
eighteen months. Such a group might profitably begin by discussing issues
contained in two books published as part of the report of the President’s
Commission for the Study of Ethical Problems in Medicine and Biomedical
Research: Making Health Care Decisions and Deciding to Forego Life-
Sustaining Treatment.'? The books summarize the current medical, legal,
and philosophical literature and make thoughtful, well-reasoned sugges-
tions on a number of difficult and important issues.

A study group gives members time to exchange ideas and viewpoints and
to develop trust. After a period of studying and discussing issues among
themselves, members of the group and the hospital administration can
decide whether the hospital could benefit from an IEC. If they decide to go
ahead with such a committee, they can then begin to determine its structure,
composition, and functions.!3

IECs are structured in various ways, but whatever form a particular com-
mittee takes, it will be maximally acceptable and effective if it is rooted in the
needs and system of its home institution. The structure of an IEC in a small
community hospital is likely to be different from that in a large university
hospital. Whereas the former may have a single comprehensive committee, the
latter may have instead a number of more specialized committees in particular
units (for example, neonatal intensive care, dialysis, medical intensive care).

Multidisciplinary committees composed of nurses, physicians, clergy,
social workers, administrators, and possibly others ensure that all relevant
perspectives are brought into the discussion. This both increases the likeli-
hood that nothing important is overlooked and assures members of various
groups that their concerns have been adequately considered. Such a com-
mittee has the potential of promoting thoughtful decision-making and of
devising sound policy with respect to “no code” decisions and so on,
especially if its members can help one another identify and examine all
relevant considerations. A nurse, for example, because of her long-standing
and close contact with a patient or family, may be especially well prepared
to illuminate certain aspects of a situation for the group.!4

The major goal of most IECs is educational. After educating themselves
about ethical issues in health care and the nature of ethical analysis and
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reasoning, members can develop and present various types of educational
programs for the entire staff. This may include presentations by noted
specialists, the showing of pertinent films followed by discussion led by a
member of the IEC, roundtable discussions, and ethics case conferences in
which a familiar type of case is discussed first by a representative panel and
then by members of the audience. In addition to providing education, an
IEC may make itself available for consultation.

In Case 6.3, for example, an IEC could be especially helpful to Abby, to
Melvin’s family, and to Melvin’s physician. The committee might help the
physician explore the ethics of terminating treatment. He is, of course, not
alone in believing that, once a patient is started on a life-sustaining treat-
ment, it cannot be stopped. Conventional wisdom maintains that it is one
thing not to start such a treatment, and quite another to withdraw it after
having started it. The first is sometimes permitted but the second always
forbidden.

The President’s Commission carefully analyzed the various arguments
surrounding this issue and concluded that there is no significant difference,
from an ethical point of view, between withholding and withdrawing a
particular form of treatment: “Whatever considerations justify not starting
should justify stopping as well. . . . Neither law nor public policy should
mark a difference in moral seriousness between stopping and not starting
treatment.”!5 Although this is not to say that what the President’s Commis-
sion has concluded is right, an IEC can make the physician aware of the
Commission’s arguments and the relevant literature if he was not already
aware of them. This may make a significant contribution to a well-
grounded, mutually satisfactory outcome.

Perhaps, after talking with Melvin’s family, Abby, and the IEC, the physi-
cian comes to agree that stopping medical treatment would be permissible,
but he still does not think that tube feedings count as medical treatment.
Earlier he had told Abby that fluids and foods are basic necessities of life and
are outside the scope of the right to refuse medical treatment. An IEC could
also be helpful in this situation. Committee members should, as part of their
responsibilities, be up-to-date on the most recent literature and court cases
having to do with this issue,!6 and should therefore be able to help resolve
this controversy between family and physician. Not everyone can keep up
with all of the ethics literature and related court cases, but, in fulfilling its
responsibilities, an IEC could. In other instances, an IEC might be able to
show physicians and families that their uncertain ethical intuitions about
some matters were supported by good arguments in the relevant literature.
The IEC could also either point out additional viewpoints or arguments, or
assure the parties that they had not overlooked something of importance.

Perhaps, after continued discussion, the physician in Case 6.3 agrees that
fluids and food can be stopped in certain cases, but in this case he argues
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that treatment should not be stopped because it has only been five weeks
since the accident. An IEC could be helpful in this situation by asking
questions about the “timing” of the decision not to treat rather than ques-
tions relating to the patient’s prognosis. The family and physician may be
seeing the patient from totally different perspectives: Melvin'’s family might
think that Melvin is going to be on tube feedings for ten years. The
physician may think that the patient may not necessarily remain in the
vegetative state permanently. The IEC, composed of persons from various
disciplines, could help each side see the other’s position.

In such cases, dialogue is the most important factor. The IEC could
suggest that the family and physician make a contract stipulating that they
will wait two weeks, or some other specific time, before deciding whether to
terminate treatment. The specific period would allow the physician to make
a more certain prognosis regarding Melvin’s remaining in a persistent vege-
tative state. The two-week time limit would give the family reassurance that
the situation will not go on indefinitely. In other words, the IEC could, in
this case, guide the parties toward compromise (see Chapter 4, Section 4).

In conclusion, nurses and others who face difficult ethical dilemmas may
find it useful to form IECs. IECs can provide educational forums and
sources where concerned nurses, other health care workers, and families can
obtain advice and support. They can also provide mechanisms for sustaining
systematic decision-making processes. Finally, IECs can be more sensitive
to individual cases than can courts of law, and they can provide support and
information not available elsewhere in many hospitals.

4. Blowing the whistle

What should a nurse do if correcting a dangerous or unethical practice
seems to require that she go outside of routine institutional channels? The
term “whistle-blower” has recently been coined to refer to members of
organizations who sound an alarm externally to call attention to internal
negligence, abuses, or dangers that threaten the public. A civil servant, for
example, whose attempts to correct corrupt or unsafe practices in his agency
by proceeding through established channels are repeatedly frustrated, may
feel there is no alternative but to “go public.” This may take the form of
writing a letter to an elected official or making a public revelation and
accusation through the press. Nurses, too, may be tempted to blow the
whistle on what they regard as slovenly, dangerous, unethical, or illegal care
in hospitals. Although a nurse is expected to have a certain amount of
loyalty to colleagues and co-workers, codes of nursing ethics stress responsi-
bilities to clients and the general public. And in cases of conflict, it is the
latter that are supposed to prevail. The following case, taken nearly word for
word from a newspaper article, implies that a student nurse blew the whistle
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on a rather egregious instance of unethical and illegal conduct by a physi-
cian.

6.4 “MD suspended from operating room”

A ... urologist who had his fourteen-year-old son assist him in an opera-
tion on a fifty-year-old woman has been prohibited from working in an
operating room for two weeks.

The Michigan Board of Medicine reluctantly imposed the sanction
Wednesday after [the physician] admitted that the incident occurred and
that he had violated state law.

“He didn’t err very much,” argued . . . a board member from Detroit, who
opposed any limitation of the doctor’s license. “In the operating room, it’s
not a solemn wake. It’s more like M*A*S*H. People walk in and out. Jokes
are made. I can understand how this doctor could get carried away, not only
as a teacher but as a father.”

But [the] vice chairman of the board argued for the sanction. “We are here
to protect the public. If this had been my mother, and he had allowed his
Sfourteen-year-old son to assist with a major operation, I would be extremely
upset. If we let this go by the board, I think we are telling the public that we
are not here to protect them, we are here to protect the physician.”

The incident occurred in March 1983 ... while [the physician] was
performing a bladder operation. He had his son scrub and come into the
operating room because [he] said his son was interested in medicine and had
asked repeatedly if he could watch an operation.

During the operation [the physician] instructed his son to insert his
gloved hand inside the woman’s abdomen and feel a catheter balloon in her
bladder. As [the physician] was sewing together a layer of tissue over the
muscles, he had his son put in two stitches, despite the objections of the
anesthesiologist.

The woman, who recovered uneventfully, was not told that [the physi-
cian’s] son participated in the operation. [The physician], former chief of
staff at [the hospital], said he realized his mistake immediately after the
operation and apologized to the anesthesiologist and the chief nurse.

A nursing student reported the incident to the Board of Medicine. State
law requires that the board take disciplinary action in such cases.\?

This case raises a number of interesting and important issues. Most
important for present purposes is that it appears that the incident never
would have come to light, and the physician never would have been sus-
pended, had it not been for the student nurse. Neither the anesthesiologist
nor the non-student nurses who must have assisted in the operation took
any action. Of course, at least one person objected at the time and that
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person and others may have tried to pursue the matter through the hospi-
tal’s internal channels. But, in addition to compromising his co-workers and
being unethical with his patient, the physician also violated state law.
Although there was no legal obligation to report this transgression, there
was an ethical obligation to do so. No one except the student nurse appears
to have had the courage to bring the incident to light.

We would, of course, like to know more about this central figure who
receives only one brief line in the newspaper article. Did the nursing student
observe or participate in the operation? Or did she simply hear of the
incident through the hospital’s grapevine? In either case, she appears to have
shown more concern for protecting the public than did the other nurses, the
chief nurse, and the anesthesiologist who participated in the surgery. Al-
though state law requires the Board of Medicine to take disciplinary action
when such incidents are reported, no one is legally obligated to make such
reports (though there is an ethical obligation to do so).

Blowing the whistle is often a risky business. As an insider, one is
presumed to have a certain loyalty to one’s colleagues and organization. The
whistle-blower, as Sissela Bok has pointed out,

though he is neither referee nor coach, blows the whistle on his own team. His
insider’s position carries with it certain obligations to colleagues and clients. . . .
When he steps out of routine channels to level accusations, he is going against these
obligations. Loyalty to colleagues and clients comes to be pitted against concern for
the public interest and for those who may be injured unless someone speaks out.
Because the whistleblower criticizes from within, his act differs from muckraking
and other forms of exposure by outsiders. Their acts may arouse anger, but not the
sense of betrayal that whistleblowers so often encounter,!8

In the present case the student nurse was accusing the urologist and, by
her act of disclosure, was also implicitly criticizing the other doctors and
nurses who knew of his action but refrained from reporting it to the Board
of Medicine. We cannot help but wonder how they responded to her action.
Did they regard her as a heroine or a snitch? Did the other nurses celebrate
or condemn what she had done? Honor her or shun her? And how was she
later regarded by doctors in the hospital? If no reprisals were taken directly
against her, were new restrictions placed on subsequent groups of nursing
students? As the newspaper account reveals, at least one member of the
board was reluctant to sanction the urologist, even though he admitted that
the urologist had violated state law and he was charged with enforcing it.
Surely this sympathetic attitude was shared by other physicians who could
subsequently exert both direct and indirect pressure on the student nurse.

Although there is a sense in which the whistle-blower’s being a student
made it more difficult for her to do what she did (because of her inexpe-
rience and academic vulnerability), there is also the possibility that this
made it easier. As a student she was probably not close to the practicing
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nurses and physicians. She was probably not dependent on their continued
friendship and goodwill. She may not have had time to develop close
relationships with the others and, assuming her assignment was only tempo-
rary, she would not have to endure for very long the prospect of subtle—or
perhaps not so subtle—harassment and reprisals from the urologist’s friends
and colleagues. It is the whistle-blower’s inside position, his or her personal
loyalty to the members of the group, together with a deeply rooted, widely
shared antipathy to tattletales, that render blowing the whistle so psycholog-
ically difficult.

Despite its hazards, the practice of whistle-blowing has received guarded
general endorsement, Bok has pointed out that

evidence of the hardships imposed on those who chose to act in the public interest
has combined with a heightened awareness of professional malfeasance and corrup-
tion to produce a shift toward greater public support of whistleblowers. Public-
service law firms and consumer groups have taken up their cause; institutional
reforms and legislation have been enacted to combat illegitimate reprisals. Some
would encourage even greater numbers of employees to ferret out and publicize
improprieties in the agencies and organizations where they work.!?

However, the oppositions involved are not simply between personal risk and
public good. Not all acts of whistle-blowing are justified. Like parentalism,
whistle-blowing is a descriptive notion. Having identified an action as
whistle-blowing, we must then determine whether we can justify it.

All organizations require a certain amount of trust. “There comes a level
of internal prying and mutual suspicion,” Bok points out, “at which no
institution can function.”2® Groups and societies riddled with members
eager to curry favor with an external authority by informing on other
members are in grave danger of disintegration. It is especially destructive of
intimacy and trust when totalitarian regimes encourage family members,
particularly children, to report various forms of private behavior to the
authorities. Moreover, the motivation of a whistle-blower may often be
impure. Accusations made by those holding grudges or who are paranoid,
malicious, resentful, jealous, and so on, may be aimed more at settling
scores or hurting certain people than at protecting the public. Some who
blow the whistle may also be more concerned with getting public recogni-
tion and acclaim than with correcting a serious wrong. The use of internal
channels is often more effective than going public. Thus the motivations of
one who blows the whistle too soon—who regards whistle-blowing as a first
rather than a last resort—are suspect.

There are important lessons to be drawn from this for whistle-blowing on
the part of nurses. First, nurses should do all that they can to establish
routine, internal channels for reporting and reducing the incidence of im-
paired, dishonest, and incompetent practice and for resolving various ethical
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disagreements. Whistle-blowing should be used sparingly and reluctantly,
and then only to deal with a serious problem. Sound, everyday procedures
will often minimize the need for it. Second, guidelines or criteria, as precise
as the subject matter allows, should be developed for determining the con-
ditions under which whistle-blowing is justifiable. Third, changes should be
initiated to protect from reprisal those who justifiably blow the whistle. The
remainder of this section expands on each of these.

In 1983 the Department of Health and Human Services (DHHS) issued a
revised set of “Baby Doe” regulations that required hospitals receiving
federal funding to place a notice in “each nurses’ station” prohibiting the
failure to feed and care for handicapped infants. The notice (which was
required to be at least eight and one-half by eleven inches in size) was to
include a toll-free, twenty-four-hour-a-day “hot line” number. Individuals
with knowledge that any handicapped infant was being denied food or
customary medical care were encouraged to use this number to prompt an
outside investigation.

Apart from one’s personal position on the question of when, if ever,
aggressive treatment may be withheld from seriously ill newborns, this
particular proposal for institutionalized whistle-blowing was premature and
bound to breed alienation and mistrust. As George Annas suggested at the
time, it was likely to drive a wedge between doctors and parents on the one
hand and nurses on the other:

The nursing station requirement ., . makes sens¢ only in the light of [DJHHS
Secretary Margaret Heckler’s comments at her confirmation hearing. Without citing
any evidence, she testified that the Baby Doe regulation was needed because nurses
were afraid to report cases of child neglect to the appropriate authorities. Her
department seems to believe that nurses have been unwilling but passive participants
in child abuse. Nothing short of supplying them with a hotline number that they can
use anonymously and with immunity will induce them to take their role of child
abuse reporters seriously. This view of modern nurses is extremely demeaning, and
at odds with their role as team members in most specialized pediatric units.?!

The hot line, like the policies of totalitarian governments that encourage
family members to turn each other in to the authorities, would have, if
allowed to continue, promoted unnecessary, excessive fear and distrust,
especially in view of the complexities of the issues and the failure at the time
to explore less draconian, internal means of addressing them.22 The policy
was, under the circumstances, unwarranted. It put nurses at odds with the
cares, concerns, and deliberations of the parents of seriously ill newborns
and their physicians.??

Certainly there are circumstances in which nurses are justified in blowing
the whistle. What general considerations should a nurse take into account in
deciding whether a particular instance of whistle-blowing is justifiable? It is
important, first, to determine if there is sufficient evidence of negligence,
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abuse, or danger to the public to warrant action. Hearsay or intuition is
usually not enough. If one is about to make a serious accusation, fairness to
the accused and maintaining one’s own credibility require that it be well
grounded. After getting the facts straight, a prospective whistle-blower
should be very certain that relevant internal channels and procedures have
been adequately explored. As Bok has pointed out:

It is disloyal to colleagues and employers, as well as a waste of time for the public, to
sound the loudest alarm first. Whistleblowing has to remain a last alternative
because of its destructive side effects. It must be chosen only when other alternatives
have been considered and rejected. They may be rejected if they simply do not apply
to the problem at hand, or when there is not time to go through routine channels, or
when the institution is so corrupt or coercive that steps will be taken to silence the
whistleblower should he try the regular channels first.24

A prospective whistle-blower should also analyze his or her own motives
and make sure that personal bias, settling a score, jealousy, and so on are
not the driving force behind the action and that protecting the public is the
paramount concern. Finally, even after all of the foregoing conditions have
been met, a prospective whistle-blower must carefully consider the likeli-
hood of success, the negative effects on what we will suppose is an otherwise
worthy organization, and various personal repercussions. With regard to
the last, there are, we believe, times when retaliation by the accused is so
certain and so powerful that a person cannot be blamed for refraining from
blowing the whistle, even if his or her action is otherwise justified.?’

This brings us to our final topic, structural protections for those who
blow the whistle. Whistle-blowing is a risky undertaking. A number of
individuals whose acts of blowing the whistle have been met with public
acclaim also have lost their jobs, have lost large amounts of money and had
their families disintegrate, or have been reassigned to meaningless, dead-end
positions in their organizations. Others, however, though undergoing some
hardship, have fared better,26

Apart from structural changes to reduce the need for whistle-blowing,
then, we should also give some consideration to structural changes that
protect those who find it necessary to blow the whistle. A number of laws
have recently been enacted to protect certain federal, state, and corporate
employees who blow the whistle, For example, Michigan’s “Whistleblowers
Protection Act” allows courts to award back pay, reinstatement to their
jobs, and the costs of litigation to whistle-blowing corporate employees who
can demonstrate improper treatment.?’ This law went into effect in 1981.
Two difficulties, identified by Bok, with laws of this type are the availability
of more subtle modes of retaliation against whistle-blowing employees that
fall beneath the threshold of such laws and the difficulties encountered by
courts in distinguishing legitimate from spurious complaints.?8 Although we
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know of no such laws protecting nurses, we believe that nurses ought to be
trying to devise effective institutional protections for justifiable acts of
whistle-blowing. In so doing, however, they must be aware of various
limitations and pitfalls. A set of protections may, for example, turn out to
be too strong, encouraging a degree of whistle-blowing that reduces open-
ness, trust, and cooperation to a point where a basically good institution can
no longer effectively function.

There is no simple solution to the problems of whistle-blowing; there is no
simple list of dos and don’ts that will tell us what we should do in every
case.?? There are, of course, easy cases at either end of the spectrum—cases
in which we can say with confidence that the whistle should or should not be
blown. In between is a vast range of cases that require detailed knowledge of
the particular circumstances and a sensitive, probing application of the sorts
of considerations outlined above.

5. Public policy: advance directives

In addition to a concern for what goes on in the particular organizations
within which they work, nurses’ obligations to their clients may also require
them to participate in shaping public policy. When, for example, an analysis
of barriers to adequate nursing care reveals an outdated legal restriction,
nurses, as well as other health professionals, have a responsibility to help
remove it.

6.5 Hospital and public policy versus patient’s wishes

Joan O’Brien is the evening charge nurse on a small, busy cardiac care unit.
Mr. Joseph Mesick, aged eighty-one, has been hospitalized for four days
Jfollowing a severe episode of angina. Mr. Mesick is a retired lawyer who is
much respected in the community. He plans to return to his daughter’s home
in the morning.

Although Mr. Mesick passively accepted treatment (including nasal oxy-
gen and IV therapy during the first twenty-four hours), he later told Joan
that he did not want to be treated again with “tubes and machines” and that
he “had made his peace and was ready to die.”

Upon responding immediately to his roommate’s urgent cry for help,
Joan found Mr. Mesick slumped in his bed. She could not detect a pulse,
and he did not respond when she called his name. She believed that if she did
not start cardiopulmonary resuscitation immediately, death was imminent.
Joan also knew that the usual hospital policy in such cases was to initiate
resuscitation and call immediately for help. But she believed, too, that she
should honor Mr. Mesick'’s wishes not to be treated with “tubes and ma-
chines.” Mr. Mesick'’s physician had made no comment or notation about
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whether to withhold aggressive treatment in an emergency. And since
Mr. Mesick was pain-free after the first day and planned to return home
very soon, Joan had not discussed the question of withholding resuscitation
with other persons involved in his care or in detail with Mr. Mesick himself.30

Joan’s dilemma is quite clear. If she is to respect Mr. Mesick’s autonomy
and respond to what she believes are his overriding wishes, she should not
start cardiopulmonary resuscitation. If she is to act in accord with hospital
policy, then she must start it. Given the facts of the case, there is no clear
resolution, The situation is a bad one, and Joan must quickly determine
which alternative is, all things considered, best.

Although we agree that patients in Mr. Mesick’s position have a right to
refuse treatment with “tubes and machines,” we believe it is important that
health care providers and others make certain that such refusals are genu-
inely autonomous.’! Perhaps Mr. Mesick’s decision was genuinely auton-
omous, but Joan has not adequately determined that it was. Even if she had,
the hospital’s policy to initiate immediate resuscitative measures and the
questionable legal status of decisions not to resuscitate in cases like this one
are troublesome. For, although a conscious, competent adult may legally
refuse lifesaving medical treatment, the legal standing of a previously ex-
pressed refusal is unclear in a situation in which, due to illness or injury, the
patient is no longer able to express his desires. Moreover, Joan’s not having
specifically discussed this type of situation with Mr. Mesick, his daughter,
his physician, and others involved in his care further complicates an already
complicated problem.

Thus, even though it is possible that Mr. Mesick does (or would) not want
to be resuscitated, on balance it seems that Joan must proceed with cardio-
pulmonary resuscitation and immediately call for help. Resuscitation is,
under the circumstances, the best thing to do. When the stakes are so high, it
is better to err on the side of continued life if the competence and resolve of
a patient are as problematic as here.

Given that this is the best that Joan O’Brien can do in these circum-
stances, she can nonetheless try to assure that similar situations do not
recur. Making the best of a bad situation often requires that we subse-
quently take steps to make such situations better, For example, the first time
Mr. Mesick told Joan that he did not want to be treated again with “tubes
and machines” and that he “had made his peace and was ready to die,” she
could have discussed this matter with him further. She could have tried to
determine exactly what he meant and, together with his physician and
daughter, tried to determine whether his request was autonomous, that is,
freely made, in accord with his long-standing character traits and values,
and based on a clearheaded understanding of his prognosis and the probable
consequences of further treatment. Had Joan made such an assessment, had
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all parties agreed both that Mr. Mesick’s decision was autonomous and that
cardiopulmonary resuscitation in the circumstances described in Case 6.5
came under the heading of what Mr. Mesick meant by “tubes and ma-
chines,” then a decision not to resuscitate would have been more defensible.

Nevertheless, the questions of hospital policy and the law would remain.
Even if Mr. Mesick, his daughter, Joan O’Brien, and the physician had
agreed that resuscitation in such circumstances should not be undertaken,
hospital policy and state law may have required it. If so, we believe that
both Joan and the physician would have an obligation to make reasonable
efforts to alter both hospital policy and the law. As was pointed out earlier
in this chapter, obligations that we have to others generally entail as a
corollary a requirement that we take steps to ensure that conditions exist for
fulfilling these obligations. In the present case, this means that Joan’s
obligation to respect the rights and wishes of patients like Mr, Mesick
entails a further obligation to do what she can to alter institutional and
public policies that may interfere.

In dealing with legal restrictions, Joan and her colleagues should work for
the adoption of legislation that assures that a patient’s desire, expressed
while he or she is conscious and competent, not to be resuscitated under
certain circumstances would retain its legal standing even when, due to
illness or injury, the patient is no longer able to express it. Laws allowing
such “advance directives,” either in the form of a “living will” or the durable
power of attorney, have recently been passed in a number of states and been
given qualified endorsement in prestigious medical journals and by the
President’s Commission on Ethical Problems in Medicine and Biomedical
and Behavioral Research.32 In Michigan, where such legislation has recently
been passed after fifteen years of debate, individual nurses and professional
nursing associations made important contributions to the deliberations of a
Legislative Task Force on Death and Dying that worked on the problem.

6. Putting it all together

We mentioned at the beginning of Chapter 3 that, although we would be
examining various sorts of questions, issues, and concepts separately, indi-
vidual cases often raise more than one of them, In everyday life, considera-
tions of parentalism, deception, confidentiality, and so on frequently overlap.

The same holds true of many of the topics covered in different chapters of
this book. Although separate chapters are devoted to the relationships
between nurses and clients, nurses and physicians, and nurses and other
nurses, and to questions of personal responsibility for institutional and
public policy, these topics too are often interrelated. The following na-
tionally publicized case provides a rich and interesting illustration of this
important point.
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6.6 What would you do?

Shortly after coming on duty on a mid-September evening in 1983, Thomas
E Engel, RN, walked into the room of Joseph Dohr, a patient at St.
Michael Hospital in Milwaukee. Eighteen days earlier the seventy-eight-
year-old man had collapsed at his home, the victim of a stroke. Mr. Engel
had cared for him since then.

The patient’s brainstem was severely damaged, and despite extensive
high-technology care, his condition was worsening each day. Earlier that
morning Dr. Allan Kagen had told Mr. Dohr’s wife and daughters that
Mr. Dohr had suffered irreversible brain damage and would soon die. The
Jfamily then asked the doctor to disconnect Mr. Dohr’s life-support system,
but he refused. Although hospital policy would have permitted this and
Dr. Kagen later acknowledged that he could have acceded to the family’s
wishes, he decided not to because he believed that, even with life support,
death was imminent.

Entering the patient’s room, Mr. Engel found himself alone with Mr.
Dohr. Mr. Engel proceeded to turn off the alarm systems on the patient’s
heart monitor and on the respirator. He disconnected the oxygen supply and
waited for six to eight minutes until there was no heartbeat. Then he
reconnected the oxygen supply and summoned a doctor, who pronounced
Mr. Dohr dead at 6:10 M. Shortly after, Mr. Engel notified the Dohr
Jfamily that their husband and father had died peacefully and without pain.

The nurse’s surreptitious role in this case would probably have gone
undetected had Mr. Engel not spoken about it. Eight months later, however,
he talked of what he had done with some of his colleagues, one of whom was
married to a police officer. As a result he was formally charged in a criminal
complaint with practicing medicine without a license, a misdemeanor.

He pleaded guilty to this charge and received a twenty-month suspended
sentence in 1984. Then on 19 March 1985, his license was revoked for a
period of one year by the Wisconsin Board of Nursing. The board said that
although Mr. Engel had acted with “altruism” and that his patient should
have been allowed to die, his action fell outside the scope of the nursing
profession. In addition, however, the board recommended that a separate
disciplinary panel investigate the professional conduct of the doctors in-
volved in the case for their refusal to withdraw treatment from the patient
despite his family’s request to do so. The board’s recommendation implies
that other doctors besides Dr. Kagen were involved.

In an interview in December 1984, Mr. Engel explained his action by
describing a bedside scene with one of Mr. Dohr’s daughters:

She was standing there by her father’s bed stroking his arm and his cheek and crying
and talking to him. He was in a coma, in a steady decline. The only thing keeping
him alive was the ventilator breathing for him. “This isn't right,” she said. Then she
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looked across the bed at me, right in my eyes, and she said “If I could do this thing, 1
would.”

“Now what would you do?” Mr. Engel asked the interviewer.3?

This case raises many of the questions discussed in this chapter. If patients
or their families make a legitimate request for an action that is permitted by
hospital policy, and yet an attending physician refuses to comply with it,
what recourse should they have? Is it their responsibility to seek a different
physician who is inclined to honor their request? Should it be the attending
physician’s duty to find such a physician? Should a patient representative or
an Institutional Ethics Committee play a role in the situation? What should
be a nurse’s role in such a case? Since the Dohr family was aware of no
policy for dealing with situations of this kind, they appealed to Mr. Engel,
or so the quotation at the end of the case presentation would lead us to
believe.

When one of the patient’s daughters looked across her father’s bed and
said, “This isn’t right. . . . If I could do this thing, I would,” it could be
interpreted as implying that if Mr. Engel wanted to do the right thing, and if
he knew how to disconnect the ventilator, then he should do it. Mr. Engel’s
description of the event and his question to the interviewer, “Now what
would you do?” suggests that this was, indeed, his interpretation, The
question remains, however, whether Mr. Engel subsequently did the right
thing.

Let us consider, first, the relationship between law and ethics. Mr. Engel
probably knew that what he was doing was, strictly speaking, illegal. Hospi-
tal policy permitted the ventilator to be disconnected, but neither hospital
policy nor the law permitted a nurse to do it. There would have been no
problem of law had Dr. Kagen or some other physician done so. From an
ethical point of view, Mr. Engel’s disconnecting the ventilator was not a
terribly serious offense. It was not as if what he did was absolutely forbid-
den. Given these circumstances, we, like the Wisconsin Board of Nursing,
can understand how Mr. Engel would have been tempted, from noble
motives, to perform such an action.

That Mr. Engel deceived the family and his colleagues and that his action
was covert are, however, at least as troubling as the fact that his action was
illegal. Would it have been better if, shortly after disconnecting the ventila-
tor, Mr. Engel had admitted that he had done so, and then blown the whistle
on Dr. Kagen as a dramatic way of trying to prevent such occurrences in the
future? Questions of personal prudence aside, which is more justifiable from
an ethical point of view—going public in this way or maintaining a decep-
tion? We must also ask whether more justifiable ways of trying to effect a
change in policy were available to Mr. Engel. Did he exhaust regular
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internal channels for bringing a complaint against Dr. Kagen? Would such
channels have been effective? Was there time to pursue them? Could he have
threatened to call a local newspaper as a means of coercing Dr. Kagen or
others to comply with the family’s wishes? Would it have been likely that
Dr. Kagen would have responded punitively to any overt attempts to alter
his behavior? These are only some of the questions that can be raised about
Mr. Engel’s conduct.

Let us turn now to the other nurse involved, the one who blew the whistle
on Mr. Engel. What would you do, we might ask, if you were sitting around
the coffee pot and one of your colleagues revealed that eight months earlier
she had done what Mr. Engel had done? In the actual case, one of the nurses
apparently told her spouse and Mr. Engel was charged as a result. We do not
know whether the nurse encouraged her spouse to report the case. We may
still ask, however, whether a nurse should, in such circumstances, report an
act of this kind, and why.

Finally, note that many of the problems raised by this case—and much
more can be said about it than has been said here—cannot be resolved by
individual nurses or the nursing profession alone. The issues involve matters
of law and policy and of relationships among nurses, physicians, and
patients and their families. Mutually satisfactory, well-grounded resolutions
to these broad issues require disciplined ethical analysis and reasoning by all
the parties involved. Ethical problems in health care are often public prob-
lems; they cannot be resolved by one individual or by one profession. Nurses
have much to contribute to this ongoing process, and a principal aim of this
book is to enable them to do so mare effectively.
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Cost Containment, Justice,
and Rationing

1. Introduction

As health care costs continue to soar, nurses find themselves pulled in
contrary directions. The traditional patient-centered ethic stresses the health
care professional’s commitment to particular patients, irrespective of their
ability to pay or the cost of their care to society. At the same time, pressures
to contain costs occasionally require health care professionals to limit
treatment or even to turn away some patients who could benefit from their
care. Consider, in this connection, the following case.

7.1 Ideals and reality

During her twenty-seven-year career in nursing, Gail Crain, RN, has earned
a reputation as one of the most committed nurses in her city. She now owns
and operates a home care agency. As her own boss, she is able to provide the
high-quality nursing care that she thinks her clients should receive. In the
Jace of spiraling health care costs, however, she finds herself confronted
with a difficult dilemma: she can no longer continue to accept nonpaying
clients if her agency is to remain financially solvent, yet she knows that if she
were to declare a moratorium on accepting clients who could not themselves
pay for her agency’s services, they would probably not find another source
of home nursing care. She knows from experience that some clients would
soon be forced to leave their homes for institutionalized care. Institutional-
ized care, though ultimately more expensive for society and less satisfying
for the clients, is publicly funded. The thought of restricting her services to
those who can personally pay for them is repugnant to Gail Crain; allocat-
ing health care services based on ability to pay violates her sense of justice.

188
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But how can she provide home care to anyone if providing it to some
without payment will force her to close her doors?!

The dilemma facing Gail Crain reflects a larger problem facing the health
care system and society. Deciding how to allocate access to care in the face
of limited resources raises difficult questions of social justice. Should ability
to pay be the principal criterion for access to care? Or should health care be
rationed so as to guarantee a basic minimum of care to all? If we elect to
ration, how do we determine the basic level of health care to which everyone
is entitled? How do we pay for making this care available to all? And what
will be the costs to the system as a whole in terms of overall quality and
professional integrity and autonomy?

These questions are related to the problems of resource allocation that
troubled Andrea Moore in Case 6.1. Whereas Andrea was concerned about
what economists call micro-allocation (the allocation of particular resources
at the level of the clinic or hospital), Gail Crain is concerned about matters
of macro-allocation (determinations at the societal level about how much
money should be allocated to health care—as opposed to other social
needs—and exactly how this money is to be apportioned among needs for
acute care, chronic care, prevention, education, and so on). Nurses, if they
are to meet their social obligation to provide high-quality nursing care, must
understand and address questions of macro-allocation as well as questions
of micro-allocation. An obligation to provide a certain level of care to
individuals entails as a corollary an obligation to do what one can to ensure
that conditions exist for providing that level of care (Chapter 6, Section 1).

“Nurses who responded to an ethics survey conducted in 1985 by the
Minnesota Nurses Association,” writes nurse educator Mila Ann Aroskar,
“identified the allocation and rationing of scarce resources as ‘the most
important ethical issue facing nursing today.’”2 But, Aroskar adds, this is an
issue that cannot be adequately addressed by individual nurses or by the
profession of nursing by itself. It requires cooperative efforts and interdisci-
plinary understanding among many affected parties, as well as a new
perspective on nursing ethics:

Our society is confronted directly with issues such as the allocation and rationing of
resources in health care. It becomes clearer that much of the work in bioethics, and
even in nursing ethics, that has focused on the intricacies of individual decision
making and rights of individuals is not adequate to the challenges confronting us
today—that is, making sense of how we as a society are going to use and pay for
societal benefits, including nursing and health care.?

The aim of this chapter is, therefore, to expand the focus of nursing ethics
by incorporating questions of cost containment, social justice, and the
possibility of health care rationing.
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We begin by identifying problems created by limited resources, The
problems are deep and unavoidable. Proposals for reducing waste and
inefficiency in the health care system, while softening the problems, will not,
as many seem to think, eliminate them. Considerations of justice then lead
to the concept of rationing—a widely used but frequently misunderstood
idea. We examine a plan for rationing health care in the state of Oregon and
suggest a framework for assessing the ethical justification of various ration-
ing proposals. Finally, we show that nursing care has a special role to play in
any justifiable rationing scheme.

The set of issues discussed in this chapter will frame ethical inquiry in
health care for the foreseeable future. Traditional interpersonal ethical
concerns like informed consent, patients’ rights, allowing to die, and so on
will continue to be important, but they will be inseparable from issues of
macro-allocation having to do with limited resources and the justice of the
health care delivery system as a whole. Debates about continued care for
those in a persistent vegetative state (total and permanent loss of conscious-
ness) must, for example, consider that there are five to ten thousand such
individuals in American health care institutions at an annual cost ranging
from $120 million to well over $1.2 billion.# Are there, one may reasonably
ask, more just and effective uses for these funds in the health care system? It
is therefore important that nurses understand current debates about limited
resources, justice, and rationing in the health care system so that they can
contribute their insights and understanding, both individually and as a
profession, to the resolution of these debates.

2. Cost containment and the claims of justice

Thoughtful nurses are already aware of questions of macro-allocation as
they are raised by efforts to contain health care costs:

7.2 Limiting health care

Mary Szymanski, Chairperson of the Professional Nursing Practice Com-
mittee in her two-hundred-bed community hospital, is increasingly con-
cerned about possible limits on health care spending. She believes that
nurses like herself should become involved in community grass-roots orga-
nizations to make their views known to legislators. At such a community
meeting Mary met Toni Gonzales.

Mary agrees with the American Association of Retired Persons that every
person of any age should have access to health care. Toni, however, advo-
cates limiting expensive prolongation of life for persons in their eighties and
nineties, and she reminds Mary that money spent on health care is money
that cannot be spent on schools. She encouraged Mary to read Daniel
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Callahan’s Setting Limits: Medical Goals in an Aging Society, and she
emphasized the need to balance expensive high-technology care medical
costs and long-term care expenses when considering health care for older
groups.

For several weeks Mary pondered Toni’s position. Should she modify her
own views and agree that very expensive treatments for cancers and other
fatal diseases in the aged be limited? And if she modifies her position about
the elderly, should she also modify her view that all newborns, no matter
their size and the expense incurred, should be treated? Or can new ways be
found to increase funding for health care?

Mary Szymanski is asking the right questions., There are, however, no
easy answers.

The increasing cost of health care in the United States is a matter of great
concern. Expenditures on health care in 1989 totaled nearly $600 billion, up
from $121 billion in 1980. The percentage of the nation’s gross national
product devoted to health care is now 11.5 percent. The United States
cannot, according to most commentators, continue to spend this much on
health care without neglecting other pressing societal issues such as educa-
tion, housing, poverty, environmental protection, disposal of toxic wastes,
and maintenance and repair of the nation’s infrastructure (roads, bridges,
sewers, etc.). Competitive demands of the international marketplace put
additional pressures on the portion of the gross national product the United
States can allocate to health care. Economist Lester Thurow reports that
while cash wages of American autoworkers are only slightly higher than
those of their Japanese counterparts, fringe benefits, including very costly
medical insurance, render total costs for American automakers nearly dou-
ble those of Japanese automakers. “If American companies cannot control
their health-care costs,” Thurow writes, “they cannot compete in world
markets.”® This observation is reinforced by Joseph S. Califano, currently
Chair of Chrysler Corporation’s committee on health care: “In 1988,
Chrysler spent $700 on employee health care for each vehicle manufac-
tured—twice as much as French and West German automakers and three
times as much as the Japanese.”?

A number of factors have contributed to the increasing cost of health
care. According to one estimate, advances in, and more frequent use of,
medical technology account for 30 to 40 percent of the rapid rise in health
care costs.! Many of these new technologies, such as CAT and MRI scan-
ning and ultrasound, provide with lesser risks greater benefits than their
predecessors. But they come at a price not only for research, development,
and manufacture but also for the larger number of better-trained and
consequently better-paid health care professionals required to employ
them.® The same is true of complex life-extending surgical procedures like
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transplantation. A second important factor is the aging of the population,
The number and percentage of Americans sixty-five years of age or over is
projected to rise dramatically over the next forty years. Health care costs for
this part of the population are considerably higher than among other age-
groups. As the ranks of the elderly continue to grow, so will their demands
on the total health care budget not only for the treatment of acute illness but
also for the amelioration of chronic illness and long-term, noncurative care.

It appears, therefore, that something must give. Either the society explic-
itly limits or forgoes certain types of beneficial health care to all or some
members of the population or it ignores or gives short shrift to other im-
portant needs, such as education, housing, and general economic well-being
(as determined by, for example, the nation’s ability to compete in the world
marketplace). Before coming to grips with the dilemma between either
limiting health care or limiting other important societal goods, let us briefly
examine two proposals for dissolving it. The first argues that there is no need
for a societal decision on the matter; health care, like other goods and
services, is a matter of individual decision, not public policy, and should be
bought and sold according to free-market principles of supply and demand.
The second proposal suggests that we can eliminate the problem by reducing
waste and inefficiency in the health care system. Once the “fat” in the health
care budget is cut, we will no longer be faced with having to choose between
cost containment and the claims of justice. Neither of these proposals,
however, nor some combination of them, can extricate us from the dilemma.

A. Health care as a consumer good

Some argue that the conflict disappears when health care is conceived as
an ordinary consumer good. Like cars, television sets, music lessons, and
membership in health clubs, health care should, on this view, be distributed
according to general market principles to those able and willing to pay for
it.10 The government, the argument goes, has no special role in paying for or
distributing health care. If those who desire and can afford to pay for
expensive health care are willing to pay for it, the market will respond to
their demands. Those lacking either the desire for certain forms of health
care or the ability to pay for it will go without. This is the principle of
distribution most compatible with individual choice and liberty and which
governs the distribution of most other goods and services in the society.

The difficulty with this view is its assumption that health care is simply
another consumer good or service like a stereo system or tennis lessons.
Health is importantly different from ordinary consumer goods or services
because, like education, it is necessary for maintaining fair equality of
opportunity among members of society. Individuals can no more exercise
their capacities to lead decent and meaningful lives or compete for other
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social goods if they are restricted, through no fault of their own, by prevent-
able or treatable ill health than they can exercise these capacities if, due to
parental poverty or neglect, they are deprived of a basic education.!! It is for
this reason, and perhaps others,!2 that we are rightly reluctant to allocate
health care resources solely in accord with market principles. A commit-
ment to preserving equal liberty, understood as equal opportunity for lead-
ing a decent and meaningful life,!? provides the justification for a system of
publicly funded, equally accessible health care, as well as for a system of
publicly funded, equally accessible education; thus, for example, our deeply
rooted, well-grounded reluctance to allow parental poverty or neglect to
foreclose a child’s access to both basic health care and basic education.

Problems remain, however, in determining the level or amount of health
care to which citizens should be equally entitled. Establishing a basic mini-
mum for health care is, for reasons examined in Section 4, more complex
than establishing a similar minimum for education.

B. Reducing waste and inefficiency

A second proposal for eliminating the conflict between cost containment
and the claims of justice centers on reducing waste and inefficiency in health
care. According to Joseph S. Califano, “the evidence is now overwhelming
that at least 25 percent of the money Americans spend on health care is
wasted. And those wasted billions would be more than enough to fill the
gaps and provide all the health- and long-term care our people need.”!4
Among the sources of waste and inefficiency he cites are: (1) “spending $155
billion for tests and treatments that will have little or no impact on the
patients involved, including at least 30 billion taxpayer dollars”; (2) ineffi-
cient hospital occupancy rates, hovering at about just over 60 percent for the
years 1985-88; (3) a costly medical malpractice system that allocates vast
sums to lawyers, insurers, and courts while inducing self-protective physi-
cians to perform “millions of useless tests and procedures, at an annual cost
estimated at $20 billion”; and (4) a vast, cumbersome administrative appara-
tus that is the world’s most expensive. If we were to reduce these costly
inefficiencies and, at the same time, implement various personal and institu-
tional means of disease prevention, we could, Califano concludes, “provide
higher quality health care for all our citizens at the same price we’re now
paying to provide a declining quality of care for only some.”!5

Although efforts to reduce cost and inefficiency in the health care system
should certainly be undertaken, they will at best soften our dilemma. They
cannot eliminate it. The demands for increasingly sophisticated, expensive
high-technology medicine are largely inexhaustible. No matter how care-
fully and efficiently we use what we now have, a new set of budget-busting
medical miracles will invariably appear on the horizon.
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The concept of “medical need” is notoriously elastic. What counts as a
medical need varies in part with the possibility of medical treatment. As new
treatments become available or even conceivable, the class of “medical
need” expands accordingly. And there is no natural limit to the develop-
ment of medically beneficial knowledge or technology. The edge of medical
progress is, as Daniel Callahan illuminatingly observes, invariably “ragged”
rather than fixed or definite:

Imagine that you are trying to tear a piece of rough cloth and want to do so in a way
that leaves a smooth edge. Yet no matter how carefully you tear the cloth, or where
you tear it, there is always a ragged edge. It is the roughness of the material itself that
guarantees the same result; a smooth edge is impossible. No matter how far we push
the frontiers of medical progress we are always left with a ragged edge—poor
outcomes, with cases as bad as those we have succeeded in curing, with the inexo-
rable decline of the body however much we seem to have arrested the process.
Whether it be intensive care for the premature newborn, low-birthweight baby, or
bypass surgery for the very old, or AZT therapy for AIDS patients, the eventual
outcome will not likely be very good; and when, eventually, those problems are
solved there will then be others to take their place. That is the ragged edge of medical
progress, as much a part of that progress as its success,!

In health care, especially if one focuses on preventing death and eliminating
or mitigating pain and suffering, there will always be a ragged edge to
available treatments and therapies. If we are willing to spend the money,
further research and development will always promise new knowledge and
technology that can forestall death and reduce pain and suffering. Success is
always possible. Yet to change metaphors, no matter how many battles we
may win, we can never, as long as we remain mortal, win the war. “We
cannot,” as Callahan puts it,

win the struggle with the ragged edge. We can only move the edge somewhere else,
where it will once again tear roughly, and again and again. If this is so, and if the
effort to defeat the ragged edge assures ever-rising costs (for many of the easier,
cleaner tears were made earlier in history), when will we know when and how to
stop? Not when and how to stop because further progress cannot be made—further
progress can always be made; we have no reason to disbelieve that. But knowing
how and when to stop because further progress entails either too great an economic
or social price or too little likely improvement in the human condition, or both, is a
far harder decision.!?

Eliminating waste and inefficiency in the health care system will not,
therefore, eliminate the conflict between cost containment and distributive
justice. Though such efforts can do much to mitigate the problem and
should certainly, where feasible, be undertaken, we will still be confronted
with hard choices about limiting cost while justly distributing access to
care,
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3. Access to care

Should everyone have equal access to a basic level of health care regardless
of ability to pay? Although when asked, most people would say yes, the fact
is that not everyone in the United States has access to what everyone would
agree ought to be included in a basic level of care.

7.3 Prenatal care on the critical list

June Havlicek, a nurse with eight years’ experience in a maternity unit at a
local community hospital, read with interest the lead article, “ Prenatal Care
on the Critical List,” in her city newspaper. The nurse coordinator of volun-
teer nursing staff at the Marie Johnson Prenatal Care Clinic had announced
that current limited numbers of volunteer nursing staff at the clinic would
soon lead to its closing. June was well aware of the ongoing need for volun-
teers since she and several of her co-workers volunteered regularly at the clinic.
The article reported that the late Marie Johnson, a local hospital nurse, had
organized the clinic to serve women without insurance, and that during the
past twenty years an all-volunteer staff had cared for a total of 2,720 women
and had delivered 1,956 babies. Typical clients had been high school students
whose parents’ insurance had not covered their maternity care and who had
needed to be on public assistance to gain Medicaid-funded care.

No additional prenatal care is currently available through other local
clinics serving low-income, Medicaid-dependent women. According to the
Johnson Clinic nurse coordinator, other clinics serving low-income women
are filled to their collective capacity of twelve hundred women.

Simply having a Medicaid card, June knows, does not ensure access to
care. In 1989 one-third of the state’s eighteen thousand doctors did not
accept Medicaid patients, and another third accepted only limited numbers.
In the county in which the Marie Johnson Clinic is situated, only one doctor
is currently willing to accept new Medicaid patients.

June knows firsthand about the value of relatively inexpensive prenatal
care, which usually leads to the birth of strong, healthy babies. She also
knows about expensive, high-technology care and the human tragedy asso-
ciated with low-birthweight, sick babies—a number of whose mothers did
not receive adequate prenatal care. June thinks it makes little sense for
society not to provide access to prenatal care for everyone, regardless of
ability to pay, but to be willing to spend so much on high-technology,
neonatal care. We could do so much more for babies, and at less expense,
she believes, by assuring access to prenatal care.'8

June’s concern reflects broad questions of justice and access to care,
Despite the United States’ spending a much higher percentage of its gross
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national product on health care than other Western industrialized nations,
its overall health status is not significantly higher than that of their popula-
tions. On the contrary, among industrialized nations, the United States
ranks fifteenth in male life expectancy, seventh in female life expectancy,
and nineteenth in infant mortality.!® Why, if we spend so much more on
health care than other nations, is this not reflected in health care statistics?
Waste and inefficiency provide part of the explanation. But there are other
factors as well, including differences in access to care.?0 Despite the billions
spent—much of it in the form of public funds-—on state-of-the-art, high-
technology health care, a disturbingly large number of Americans have little
or no access to it.

About 37 million Americans—for example, the clients served by the
Johnson Clinic in Case 7.3—are without medical insurance. Many of these
are what are called the “working poor” and their families. Changing eco-
nomic conditions in the United States, including a shift from a largely
industrial economy to a service economy, have created an expanding class
of Americans with little or no medical insurance. “It is unprecedented in our
history,” testified Joseph S. Califano before a Senate committee,

that as unemployment goes down, fewer people than ever are covered by [medical]
insurance. Jobs in service-related fields often come with no health care or inadequate
health care. The number of uninsured has jumped 30 percent between 1980 and 1985.
When those with inadequate insurance are added, more than 50 million Americans
each year face access problems.2!

Many of those without private medical insurance fall between the cracks of
the system. Their income is too high for them to qualify for Medicaid but
too low to allow them to purchase insurance. While the official poverty level
for a family of four in 1990 was $12,675, the average annual premium for
independently purchased health insurance for such a family was about
$3,216.22 The purchase of health insurance would thus consume nearly one-
fourth the annual income of a family earning only slightly more than the
officially defined poverty level.

Testifying before the same Senate committee, former Commissioner of
Social Security Robert M. Ball said, “The safety net of Medicaid is full of
holes. It is available to less than 50 percent of the population living below
the rock-bottom level of officially defined poverty.”2? The range of those
falling below the poverty level covered by Medicaid ranges from as high as
94 percent in Hawaii to as low as 16 percent in Alabama and Mississippi.

The consequences for the health of the poor are, in many respects,
scandalous. “The uninsured are 33% more likely to report their health as fair
or poor and spend one-third more days in bed per year than the insured do,”
reports the President’s Commission for the Study of Ethical Problems in
Medicine and Biomedical and Behavioral Research.2¢ Lack of access to
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care, for this and other reasons, “can have serious health, economic, and
social consequences for both society as a whole and for individuals. The
most obvious of these is that people affected by lack of access may go
without needed services and suffer the consequences.”?* According to a
recent article:

Even if they are not ill, people without insurance postpone preventive care until
more costly treatment is necessary—or until it’s too late.

Two-thirds of all people with hypertension fail to have their disease controlled,
largely because they can’t afford medications. Half of those with hypertension haven’t
seen a doctor within the past year. A Roper poll has found that the proportion of
Americans going to doctors in any one month has fallen to a 15-year low.

Women are particularly at risk. Uninsured women are much less likely than
insured women to have screening tests for breast and cervical cancer or for glau-
coma. If they are pregnant, they often do without prenatal care. Some five million
women between the ages of 15 and 44 are covered by private health-insurance
policies that don’t include maternity coverage.26

In testimony before the Senate committee mentioned above, David Smith,
Medical Director of the Brownsville Community Health Center in Texas,
reported the following;

Pregnant women have been turned away after being unable to pay a $3,500 deposit and
fearing the debt that would be incurred in a family of four and a combined income of
$5,800 per year. One woman turned to a midwife for a complicated delivery rather than
paying the $2,500 deposit at the hospital for “prenatal management,” and went on to
deliver a one and a half pound baby. The child was transferred via cab in a plastic bag
to the emergency room, where it died three days later.?’

Children, it should be noted, currently make up about 32 percent of the
uninsured.28

To remedy this situation, many—including nurses like June Havlicek in
Case 7.3—see the need for providing access to health care for all with certain
medical needs, regardless of their ability to pay. Yet intense, widespread
resistance to increasing taxes together with pressures to contain health care
costs make it unlikely that the problem can be solved simply by additional
infusions of public funds. Moreover, the inexhaustible demand for in-
creased medical technology—what Callahan characterizes as the “ragged
edge” of medical progress-—limits what may be gained by reducing waste
and inefficiency. If, therefore, the claims of justice require that society
provide everyone with equal access to a certain level of health care, regard-
less of ability to pay, we must face up to the prospect of rationing.

4. The concept of rationing

Rationing implies a just and efficient allocation of limited goods or services.
The paradigm is, perhaps, allocating food among soldiers at a battlefront.
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When food supplies are limited, every soldier is entitled to a certain fixed
amount. The allotments of food are in this context dubbed *“rations,” as in C
rations, K rations, and so on. Other items may, in wartime, be rationed as
well. During World War II gasoline, sugar, coffee, and so on were rationed
among the civilian population both to conserve supplies and to assure that
what was available was distributed equally.

An illuminating, frequently overlooked feature of the term rationing is its
Latin root. Rationing is (or should be) an essentially rational undertaking,
the Latin word ratio having to do with reason and rationality.?® Rationing,
therefore, is something undertaken deliberately and in the name of reason
or rationality. This is not to say that all existing or proposed rationing
schemes are in fact justified or the most rational, but rather that rationing
policies are explicitly adopted and defended for the sake of reasons having
to do with justice or fairness. Strictly speaking, then, it is a misnomer to talk
of “tacit,” “invisible,” or “unintentional” rationing or of “rationing by
default” (in contrast with “rationing by design”). Not all processes that
allocate a limited supply of goods or services can be said, strictly speaking,
to ration them. Medical economist Victor Fuchs therefore obscures an
important distinction when he writes:

The United States has always rationed medical care, just as every country always has
and always will ration care. No nation is wealthy enough to supply all the care that is
technically feasible and desirable; no nation can provide “presidential medicine” for
all its citizens. Moreover, medical care is hardly unique in this respect. The United
States “rations” automobiles, houses, restaurant meals—all the goods and services
that make up our standard of living.30

What Fuchs calls “rationing” is more accurately described as allocation by
supply and demand. To allocate automobiles, houses, and restaurant meals
in accord with market principles is not thereby to ration them. To ration
health care is, as in rationing food among soldiers, to apportion or allot a
fixed amount of a limited resource for reasons of fairness or overall effi-
ciency or both.

Access to a certain level of health care is necessary for maintaining fair
equality of opportunity, which is in turn necessary for everyone’s having
more or less equal liberty to lead a decent and meaningful life in a society
that repeatedly affirms this liberty as an important defining value. Yet health
care is a set of goods and services for which supply falls, and will always fall,
short of demand. Money alone, even if, contrary to fact, the society were
willing to raise taxes so as to increase access for the poor, cannot itself solve
the problem. There is, therefore, a strong prima facie case for rationing
health care. (Indeed, most nurses are already familiar with rationing within
their own caseloads or assignments, given the extensive demands on their
time and energy.) The question is whether we can determine what ought to
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count as an appropriate portion or allotment of health care to which
everyone ought to have access. Where, in other words, are we going to draw
the line in determining a basic minimum level of health care?

This is a vexing question. Health care differs from the customary objects
of rationing, such as food or gasoline, in a number of important ways. First,
health care needs, unlike nutritional needs, vary widely among individuals.
Some, through good fortune, live entire lives requiring very little in the way
of health care. Others, through decidedly ill fortune, consume health care
resources totaling hundreds of thousands of dollars. It is, therefore, difficult
to specify an equal allotment, perhaps in terms of number of dollars worth
of care, to which each person should be entitled over a lifetime. Second, it is
more difficult to distinguish needs from wants in rationing health care than
it is, say in rationing food or clothing. One’s craving for caviar carries no
weight in determining a basic level of nutritional need; nor does a longing
for a mink coat determine what counts as sufficient clothing. But whether
the basic level of health care provided by a system of rationing should
include, for example, liver transplants, attractive wigs or hairpieces for
chemotherapy patients, or infertility treatment for childless couples is
harder to say. Third, the very complexity of health care—including tensions
between extending the quantity of life and improving its quality, or compet-
ing claims for the benefits of basic research, health promotion, prevention,
palliation, rehabilitation, supportive care, or acute care—places added
burdens on determining a coherent rationing scheme. Finally, health care’s
open-endedness—the shifting sands of medical progress and resulting
changes in what medicine can provide—makes it difficult to determine, once
and for all, what counts as a basic level of health care to which everyone
ought to have access.

5. The Oregon proposal

The state of Oregon was the first unit of government to publicly address the
problem of justly distributing limited health care resources. In 1986, 400,000
Oregonians were without any health insurance—one person out of six under
age 6531 Of these, 120,000 were employed but earning below the federal
poverty level; 260,000 were adults and families earning above the federal
poverty level; and 20,000 were high-risk individuals who were denied insur-
ance and others. Acknowledging that optimal health care for all—that is,
providing everyone with everything that may benefit him or her—is not a
genuine possibility, Oregon began developing a plan for distributing some
of its health care resources as fairly as possible. The aim is to set a floor in
terms of access to health care below which no Oregonian will fall.

In 1983 a prescient organization called Oregon Health Decisions initiated
a statewide series of “town meetings” to inform Oregonians of ethical and
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economic issues in health care and to elicit informed citizen opinion on
these issues.3? Similar groups have subsequently developed similar pro-
grams in other states.33 Then in 1987, faced with a very tight budget, those
administering Oregon’s Medicaid program decided the program should, for
reasons of justice and efficiency, no longer fund heart, liver, bone marrow,
and pancreas transplantation. Funds that had previously been spent on
these very expensive transplant operations for no more than thirty Medicaid
recipients would now be shifted to prenatal care. If, for example, the
Johnson Clinic in Case 7.3, “Prenatal care on the critical list,” had been in
Oregon, the shifted funds would fully cover care for its clients. The rationale
was that the same sum of money would purchase more in the way of
effective health care for the Medicaid population as a whole if devoted to
fifteen hundred pregnant women—thereby reducing the number of low-
birthweight and disabled infants—than if spent on a very small number of
expensive transplant operations of limited effectiveness.

This first instance of governmental rationing attracted national attention
when seven-year-old Medicaid recipient Coby Howard died of leukemia.
His last weeks were spent helping family and friends desperately try to raise
one hundred thousand dollars to pay for a bone marrow transplant that
would have had some chance of saving his life, They had managed to collect
seventy thousand dollars when Coby died. A year earlier the state of Oregon
would have paid for this operation without question. Coby Howard and his
family were the first identifiable individuals to feel negative effects of
Oregon’s decision to ration Medicaid benefits.

In 1988, despite heated criticism, the Oregon legislature reaffirmed the
Medicaid program’s controversial decision to limit funding for transplants.
The next year the legislature, led by senate president (and emergency room
physician) John Kitzhaber, extended and systematized this decision by
passing a three-part Basic Health Care Act seeking to do the following:

1. Expand Medicaid to cover everyone at or below the federal poverty level.
(Like many states, Oregon had been containing its Medicaid budget by
the politically expedient but ethically questionable practice of raising
eligibility standards. As standards rose, one had to be more and more
desperately poor to qualify for Medicaid. This meant the state provided
the full range of benefits but made them available to a declining portion
of the poor. Thus, in 1988, Oregon Medicaid benefits were available to
only slightly more than half of those falling below the official federal
poverty level.)

2. Require nearly all employers who do not now provide health insurance to
their employees to do so.

3. Establish a state-sponsored insurance pool to provide coverage for all
who, because of preexisting severe illness, are presently uninsurable.
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The Basic Health Care Act would thus require the state to assume broad
responsibility for providing a basic minimum of health care to all falling
below the federal poverty level, and the private sector would be required to
cover nearly all who were employed. Extending Medicaid coverage to all
falling below the poverty level would, however, involve an explicit trade-off.
Instead of extending a fairly generous level of benefits to slightly more than
half of this population, the Medicaid program would subsequently provide
a more limited basic minimum of health care benefits to all falling below the
federal poverty level. The next step in the process was to determine this basic
minimum. Once specified, it would provide the standard for coverage in all
three categories.

Implementation of Oregon’s Basic Health Care Act called for the creation
of an eleven-member Health Services Commission (HSC) to develop a
priority list ranking health care services in terms of cost-effectiveness and
the extent to which they are valued or deemed important by the community.
The HSC would do this by collecting data on the effectiveness of various
medical procedures and their costs. It would also collect data on values and
what citizens regarded as important as revealed through town meetings and
surveys. Putting these kinds of data together, the HSC would rank order
medical services in terms of their costs, benefits, and perceived value. The
most cost-effective, highly valued services would be at the top of the list, the
least cost-effective, least-valued services at the bottom. This list would then
be given to the legislature, which would use it to define the basic level of
health care. The legislature would not be obligated to follow the list me-
chanically (for example, take a fixed amount previously budgeted for health
care and go as far down the list as this amount would cover and then simply
draw a line) but could use the list to inform its judgment. It is conceivable,
though perhaps unlikely, that legislators could, in the light of where the line
would be drawn, elect to increase the Medicaid budget even if this required
raising taxes, Wherever and however the legislature draws the line in deter-
mining the basic minimum, it would then have the opportunity to redraw it
every two years (Oregon’s legislature meets biennially), taking into account
changes in the health of the state’s economy, the size of the state budget,
the development of new technology, new knowledge about the cost-effec-
tiveness of various procedures, competing claims on the state treasury, and
SO on.

Currently the Oregon plan is unfolding. An initial ranking of priorities
issued by the HSC in the spring of 1990 encountered heavy criticism and is
being revised. The timetable now calls for the revised priority list to be
presented to the legisiature; the legislature will then determine the basic level
of health care and put the Medicaid component into place. Before the
proposal can actually be implemented, however, Oregon’s Medicaid pro-
gram must apply to the Health Care Financing Administration (HCFA) for
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a waiver from current federal Medicaid mandates. Assuming that the waiver
is granted, the Medicaid component of the Oregon proposal could be
implemented in July 1992, The provisions requiring all employers to provide
health care benefits for all employees and their dependents and establishing
the high-risk pool for those currently uninsurable are scheduled to go into
effect in 1994,

The ultimate fate of the Oregon proposal is uncertain. What is important
for our purposes, however, is the example that Oregon has set. The Oregon
legislature is the first significant unit of American government to actually
come to grips with the dilemmas of rationing health care, and there is much
to be learned from its efforts even if they are, in their present form, subject
to criticism.

Those responsible for the Oregon proposal should be commended for
directly confronting a deep and important problem that most Americans
still deny exists.34 They should be commended, too, for conducting their
deliberations in full view and striving to involve the citizenry through the
Oregon Health Decisions project. In making its work public, those develop-
ing the proposal have received a great deal of criticism. But much of the
criticism has been helpful and has resulted in a number of refinements in the
overall proposal. This sort of improvement is a significant benefit of a
public process.

At the same time, many of the criticisms point to deep difficulties.?s First,
in developing its priority list, the HSC had to have accurate information
about the effectiveness and real costs of various procedures. Yet much of the
necessary data do not yet exist. Studies determining the long-term outcomes
of various procedures and types of care together with their real costs (as
opposed to physician- and hospital-determined charges) have not, for the
most part, been undertaken. The Oregon proposal may serve as a useful
spur to needed research along these lines, but it is, as an implementable
proposal, somewhat ahead of its time. Second, participation in the statewide
series of meetings aimed at determining community values on these matters
was not adequately representative of the population as a whole. For exam-
ple, nearly 70 percent of the 1,048 individuals who met to determine com-
munity values in the later stages of the program were employed either in the
health care system or in the field of mental health, This is a group that is
likely to enjoy excellent medical insurance coverage and, given their middle-
and upper-middle-class status, to embrace health care values different in
certain respects than those of many poorer people. They would, for exam-
ple, be more likely to place a higher premium on prevention and providing
for their old age than those whose precarious medical and financial status
emphasized more immediate needs for acute care. Third, there are limits as
to what single states can do about these issues. When, for example, Oregon
Medicaid stopped paying for heart, liver, pancreas, and bone marrow
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transplantation, a number of Oregon Medicaid patients needing such opera-
tions went to the neighboring state of Washington, placing new burdens on
that state’s Medicaid system. A just and stable policy for rationing health
care is ultimately the responsibility of the federal government, not the
individual states. Fourth, for political reasons, supporters of the Oregon
proposal have exempted the elderly, the blind, and the disabled from its
provisions. These populations currently receive 70 percent of Medicaid
dollars while comprising only 30 percent of the Medicaid population in
Oregon. Consequently the elderly, the blind, and the disabled will, under the
Oregon proposal, continue to receive the same (comparatively high) level of
benefits they currently receive. The brunt of the cost cutting will therefore
fall on the remainder of Medicaid recipients, for the most part women and
children. Related to this is a concern of overall justice. Why, one might ask,
should efforts to ration health care in the United States be restricted, at least
initially, to the Medicaid population? By operating within the constraints of
the Medicaid budget, these initial efforts at rationing seem to require
robbing poor Peter to pay even poorer Paul. A more comprehensive effort,
involving the entire population, would spread the burdens more equitably.
Finally, the proposal seems to take the health care system as it is, making
little effort to reduce waste, improve efficiency, and cut administrative costs
(currently over 20 percent for the American health system as a whole).

These and other criticisms can be plausibly raised against the Oregon
proposal. Yet its proponents are right to demand that critics accompany
their objections with better, more workable alternatives, Finding fault with
aspects of the Oregon proposal is, at this point, fairly easy; supporting the
present system or providing more adequate resolutions to the conflict be-
tween cost containment and the claims of justice is, however, much more
difficult.

Despite its present shortcomings and eventual fate, the Oregon proposal
is likely to play a vital role in what is surely to be a long, difficult process of
developing a more just and rational system of health care delivery in the
United States. We should, therefore, regard the Oregon proposal not as the
last word on the matter but rather as a useful starting point.

6. Toward ethical rationing

Debates over health care rationing are likely to continue for a number of
years. The informed participation of nurses in these debates will prove
important both for the public and for the profession of nursing. In what
follows we provide an ethical framework for developing and assessing
specific policies for rationing health care.

A realistic, ethically justifiable rationing system must, in thefirst place,
acknowledge that we will occasionally have to deny patients types of care
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that could possibly benefit them, despite our best efforts to eliminate waste
and inefficiency in health care. The combination of an aging population,
advances in medical knowledge and technology (with emphasis on what
Callahan calls its “ragged edge”), competing claims on the health care dollar
for research, prevention, and public health, other pressing social needs like
education, housing, maintaining the infrastructure, and so on, makes this
inescapable. The question is not whether we can avoid having to limit
possibly beneficial health care—a realistic understanding of limited re-
sources and the unlimited possibilities of medical benefits makes this inevi-
table—but whether, when we are forced to do so, we can do so fairly and
without violating the integrity of health care professionals.

A rationing scheme threatens the integrity of health care professionals
when it forces them to sacrifice or betray their traditional commitment to
the health or welfare of particular patients for the sake of some overall
social good. This is part of what troubles nurse Gail Crain in Case 7.1,
“Ideals and reality,” as she considers the ethics of restricting her services to
those who can pay for them. How, then, can the traditional patient-centered
ethic of nursing and medicine be reconciled with the aims of justly and
efficiently allocating limited health care resources?

A. Fairness in allocation

It is useful in responding to this important question to distinguish a result’s
being unfortunate from its being unfair. Suppose, to take a comparatively
straightforward example, we have what everyone agrees is a fair system of
allocating a limited supply of transplantable hearts among a large number
of potential recipients:

7.4 Unfortunate but not unfair?

Three patients— Mr. Smith, Ms. Chang, and Mr. Herrera—of roughly the
same size, age, and blood type are each in desperate need of a new heart. As
the rules of the allocation system (perhaps some variant of “first-come, first-
served”) are scrupulously followed, the first heart to become available goes
to Mr. Smith. A week later a second donor heart becomes available and is
successfully transplanted into Ms. Chang. Then, while awaiting a donor
heart for himself, Mr. Herrera dies of heart failure. Has the system treated
Mr. Herrera unfairly?36

Assuming that the scarcity of donor hearts in this case was unavoidable
and that the system of allocation was more just than any alternative, we
conclude that Mr. Herrera’s dying before receiving a life-extending heart
transplant was not unfair, though certainly unfortunate.3” The question now
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is whether this distinction can be extended to a rationing scheme for the
entire health care system. That a patient who could benefit from one or
another type of medical treatment does not receive it is always unfortunate.
But it is not necessarily unfair. Although there may be little we can do to
eliminate scarcity and the need to ration health care, we can try to ensure
that the principles guiding our rationing policies are just or fair.

The best criterion of the justness or fairness of such a rationing scheme
may be that all to whom it applies have at some earlier point agreed to abide
by its results or would have so agreed if given the opportunity. This
agreement is similar in some respects to the consent one gives in buying a
raffle ticket. If a person fully understands the rules of the raffle and volun-
tarily engages in it, and the rules are scrupulously followed, the person can
hardly claim to be a victim of injustice if he or she loses. That the person
loses is perhaps unfortunate—he or she has been unlucky—but it is not,
under these conditions, unjust or unfair. A guiding thought, therefore, as we
evaluate proposals for rationing health care should be whether we can
reasonably expect a particular rationing scheme to be agreed upon by those
to whom it applies, especially those who would, on its terms, be denied
access to possibly beneficial care.

B. Contractualist justification

We already have a model for contractually justified rationing in cases in
which members of a voluntary, cooperative prepaid health plan must jointly
determine whether coverage should be extended to an expensive, modestly
successful treatment for a disease affecting a small number of participants.
Paul T. Menzel presents an example, based on an actual situation, involving
adult liver transplantation:

After surveying the membership and a variety of discussions at different levels, the
plan decided not to cover them. At a cost of nearly $300,000 per transplanted patient
in first-year care and $6,000 to $7,000 per year per patient for follow-up costs, and
with a five-year survival rate of 65 percent, in effect this is a decision that $600,000
could be better spent on other things than five- to twenty-year additional life spans.
The decision is publicized to the plan’s current and prospective members and some
other plans that cover this procedure are available in the community. Under these
circumstances, who would really want to argue that the plan’s doctors and nurses are
violating their moral oath to patients if they subsequently cooperate with this
decision?3t

Justifications of this sort place a premium on prior informed agreement and
are, accordingly, called contractualist.

As formulated by T. M. Scanlon, the contractualist criterion of moral
justification states that an act can be justified if it follows from a system of
rules that, on reflection, cannot reasonably be rejected by anyone seeking
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informed, unforced, general agreement about the matter in question.3® That
agreement be informed presupposes that the contracting parties are aware
of their circumstances. In the present context, this would include full knowl-
edge of the increasing costs of health care, Callahan’s “ragged edge” of
technology, competing social needs, and so on. Unforced agreement rules
out coercion as well as being forced to accept an agreement by being in a
weak bargaining position; for example, in this context by being forced by
one’s desperate medical condition to settle for a particularly low minimal
level of care on threat of otherwise receiving none at all. To say that the
system of rules to which one agrees cannot, on reflection, be reasonably
rejected presupposes the need or desirability of finding principles or a policy
that could be the basis of informed, unforced general agreement. It is not
reasonable, on reflection, to reject a principle or policy simply because its
application has some untoward or unfortunate results if the consequences of
any alternative principle or policy or of having no applicable principle or
policy at all would be worse. We must in the present context compare the
unfortunate consequences of a sound rationing policy with the unjust conse-
quences of the status quo, as identified above in Section 3. Finally, in
placing a premium on prior agreement, contractualists hope that even when
principles or policies so chosen turn out to work against the interests or
desires of some individuals, these same individuals will nonetheless ac-
knowledge the justification of what is being done.

Applied to health care rationing, contractualism directs us to develop a
set of criteria that, given unavoidably limited resources and the need for
general prior agreement, cannot reasonably be rejected by anyone seeking a
fair, efficient, and workable system for allocating access to care. Foremost
in our mind should be patients who are likely to be denied possibly benefi-
cial care under the proposed rationing scheme. Assuming they acknowledge
the facts (for example, limited resources, the “ragged edge” of medical
technology, other pressing social needs, and so on) and the need for general
agreement on a fair and efficient rationing policy, we must ask whether we
can reasonably expect them, at a point optimal for this kind of decision-
making, to have endorsed the specific criteria by which they lose out.

C. Respect for persons

The previous example involving payment for liver transplantation shows
that a contractualist justification of health care rationing can resolve the
integrity-threatening conflict between a health care professional’s commit-
ment to individual patients and his or her role as agent of a more impersonal
rationing scheme. Nurses who, as directed by a contractually justifiable
rationing policy, withhold possibly beneficial health care from patients
would, in effect, be doing it at the direction of these very patients. The point
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has been well expressed by Menzel, whose contractualist conception of
health care rationing is the most fully developed to date:

If individual patients beforehand would have granted consent to the rationing
policies and procedures in question (or more clearly yet, if they actually have
consented to them), then the appeal of those policies and procedures will rest not
merely on attachment to the morally controversial goal of aggregate welfare, “effi-
ciency”; such policies will gain their moral force from respecting individual patients’
own will.40

A health care professional who, in the name of a rationing policy to which
all members of society have given their informed agreement, withholds a
possibly beneficial type of treatment would not, therefore, be betraying the
patient’s trust. On the contrary, such a health care professional would be
doing exactly what this patient and all other potential patients have, at some
earlier time, optimal from the standpoint of policy-making, directed him or
her to do. The health care professional would, in this respect, be an agent of
the patient’s autonomy. That the policy directs that the patient not receive
the treatment would be, to recall the distinction illustrated by Case 7.4,
unfortunate but not unfair.

One may, at this point, raise an objection. Granted, the patient may have
agreed, well before he or she became sick, that treatment for this compara-
tively rare, very expensive illness should be limited to competent, compas-
sionate palliative care, but include no system-supported efforts to cure. But
that was then, this is now. Having contracted the illness, the patient at this
point desperately wants the treatment, and for health care professionals to
withhold it is to betray and deny the autonomy of the actual, flesh-and-
blood person before them.

The response to this objection provides further illumination of con-
tractualist justification. If we are concerned with cost containment, we
will have to place some restrictions on access to care; if we are concerned
with fairness, we will have to do so without discriminating against identifi-
able individuals. These considerations, together with the fact that health
care needs vary among individuals and within an individual’s life, require
that the standpoint from which we seek the sort of unforced, informed,
general agreement characteristic of contractualism be either prior to or
abstracted from that of a concrete individual suffering from a particular
illness.4!

The reason health care professionals would not be violating their commit-
ments to particular patients in the foregoing case involving liver transplan-
tation is that they would, in withholding access, be respecting the patients’
prior informed, unforced agreement to the policy requiring them to do so.
In so doing they are, Menzel suggests, actually respecting the autonomy of
these patients if we construe this as respecting the informed, unforced
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decisions of the whole person and if “whole person” is understood to include
informed, unforced decisions made at an earlier time in a person’s life and
intended to apply to later times as well.42 This, by the way, is the sense of
respecting a person’s autonomy to which we appeal in overriding, on paren-
talistic grounds, the actual, here-and-now, suicidal request of one who is
temporarily aggrieved, depressed, or insane (Chapter 3, Section 2). Before
undergoing the grief, depression, or loss of sanity, we presume, the person
wanted to continue to live—even during the period in which he or she is
expressing suicidal desires-—and it is this prior decision, not the present one,
that we must honor if we are to respect the whole person’s capacity for
rational choice.

D. Expanding the model

The question now is whether the contractualist model represented by Men-
zel’s example of informed choice by members of a voluntary, cooperative,
prepaid health plan can be extended to the nation and its health care system
as a whole, This is an enormous undertaking, beset with numerous obsta-
cles. The implementation of a contractually justified system of rationing
will, for example, require major changes and restructuring in the health care
system. Funding for the level of care to which everyone has access would
have to be centralized and prospectively budgeted in a “closed” system—one
in which funds withheld or withdrawn from one type of care could, with
assurance, be allocated to another type of care that is, from the standpoint
of justice and efficiency, more important.4? The transition to such a system
will assuredly encounter significant opposition and resistance from power-
ful, deeply entrenched elements of the medical establishment and industries
and institutions profiting heavily from present arrangements. There will be
problems of design as well as implementation. Defining the basic level of
health care remains a great difficulty. Given vast differences in individual
circumstances, it will be difficult to draw the line simply in terms of
categories of treatment. Cost-benefit ratios for various therapies differ
widely from patient to patient, and developing guidelines taking account of
all relevant variables is a formidable task.44 Moreover, aithough Menzel has
made a useful beginning, the notion of prior consent as applied to health
care rationing needs to be developed in much more detail, and on a larger
scale taking account of additional complexities.4s Yet, despite these and
other difficulties, there is no more promising model for devising a realisti-
cally just and effective health care system than that based on contractualism
and prior consent. It must, as we proceed, serve both as an ideal and as a
benchmark for assessing the adequacy of various steps toward its realiza-
tion.
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7. Rationing and the importance of nursing care

We cannot forecast the details of the long period of contentious national
debates and experiments that will, we hope, eventually lead to a contractu-
ally justified system of health care rationing, one providing access to decent
minimum health care for all, regardless of ability to pay.4¢ The first steps
along this path are, however, now being taken. A number of states are
initiating the sorts of community consciousness-raising educational forums
that were instrumental in leading to the Oregon proposal.#’ The participa-
tion of informed health care professionals—including nurses—in such fo-
rums is an indispensable part of the process. Citizens need to understand the
realities of health care—the limitations as well as the promises, the values of
palliation as well as of attempts to cure. They must also come to grips, as
must health care professionals themselves, with what is perhaps the greatest
barrier to devising a contractually justified rationing system—a denial,
rooted deeply in our culture, of limits imposed by the human condition.

“There is,” Daniel Callahan points out in his challenging account of the
limits of medical progress, “a hard philosophical truth at which we have
avoided looking, one that must be radically disquieting for any hopeful
beliefs about the possibility of some ultimate efficiency. It is simply the
burden of mortality: Iliness, decline, aging, and death can only be fore-
stalled, kept at bay, never permanently vanquished.”* Until the culture, and
those shaping and shaped by it, acknowledge limits to what health care can
achieve, the network of problems, to which a contractually justified system
of rationing provides the most plausible answer, will continue to be ignored.
Health care professionals are well placed to bring this “hard truth” to
the attention of the public and will, in this capacity, make a vital con-
tribution to the eventual development of a more just and efficient health
care system.

Nursing plays a special role in this connection. To withhold further
efforts to cure certain patients, in the name of a contractually justified
systern of health care rationing, would not justify abandoning them. Pa-
tients denied expensive, marginally effective curative treatments would
nonetheless be likely to require various forms of palliative care and emo-
tional support that must be included as part of an ethically justified basic
minimum to which everyone would have access. “At the center of caring,”
writes Callahan,

should be a commitment never to avert its eyes from, or wash its hands of, someone
who is in pain or is suffering, who is disabled or incompetent, who is retarded or
demented; that is the most fundamental demand made upon us. It is also the one
commitment a health care system can almost always make to everyone, the one need
that it can reasonably meet. Where the individual need for cure is infinite in its
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possibilities, the need for caring is much more finite—there is always something we
can do for each other. The possibilities of caring are, in that respect, far more self-
contained than the possibilities of curing. That is why their absence is inexcusable.4
(emphasis added)

The need for caring enters debates over rationing in two ways. First, the
need for caring is increasingly sacrificed by the present system as the quest
for cure, regardless of cost or likelihood of success, consumes an increasing
percentage of the health care budget. One motivation, then, for seeking a
justifiable rationing policy is to assure that the resources for meeting this
vital need for caring are adequate and fairly distributed. Second, in design-
ing such a policy we must see to it that the sort of caring under considera-
tion is available to all, regardless of ability to pay.

No other health professionals know as much about, or are as skilled in,
meeting the patient’s round-the-clock, combined needs for physical, emo-
tional, and spiritual care as nurses, Given the central role of such caring in
any rationing scheme and the fact that withholding expensive, marginally
effective efforts to cure may require redoubled efforts at caring, nurses
assume a correspondingly central role in debates over and experiments in
health care rationing. As Barbara Redman, Executive Director of the Amer-
ican Nurses’ Association, maintains:

Nurses see who needs care, who is getting care and who is not, We see it every day
and all through the night; in our emergency departments and trauma centers; in our
hospital wards and ICUs; in nursing homes and mental health centers; in the streets,
schools and workplaces of our communities,

Nurses have something important to say about health care reform and now is the
time to say it. It is not only our right, but our obligation to speak out. We must speak
out forcefully and with one voice about the terrible inequities and inconsistencies in
our nation’s health policy; about the nearly 37 million Americans without adequate
health insurance, prevented from access to appropriate and affordable care; about
the barriers that discriminate and disenfranchise our most vulnerable populations—
the unborn and very young, the very old, those with chronic illnesses, the working
poor, and those whose skin color, ethnic or life-style backgrounds are different from
the majority; and about what we believe must be done to correct this growing
national travesty.?®

The special knowledge and expertise of nurses are thus indispensable to the
enormously complex, but unavoidable, social and political task of turning
the ideal of an ethically justified system of health care rationing into a just
and caring reality.

8. The expanding scope of nursing ethics

We conclude with a case that dramatically illustrates the expanding scope of
ethics in health care.



COST CONTAINMENT, JUSTICE, AND RATIONING 211
7.5 Ending life support against the family’s wishes

One year ago eighty-six-year-old Helga Wanglie tripped on a scatter rug in
her hallway and fractured her right hip. A month after undergoing surgery
Jor her hip, she developed breathing problems and was placed on a respira-
tor. For five months she remained fully conscious and alert, writing notes to
her doctors and her husband, since the respirator prevented her from
speaking. A week after being weaned from the respirator and transferred to
a long-term care institution, her heartbeat and respiration suddenly
stopped. By the time she could be resuscitated, she had undergone severe
brain damage and was subsequently determined to be in a persistent vegeta-
tive state. She had, in other words, suffered a total and permanent loss of
consciousness.

Eight months later, the question is whether, and if so how long, treatment
should be continued. Led by its medical director, the hospital wants to
terminate Mrs. Wanglie's life support. Yet the family vehemently objects.
Mrs. Wanglie, her husband said in an interview, is the daughter of a
Lutheran minister “and she has strong religious convictions. We talked
about this a year ago. If anything happened to her, she said, she wants
everything done. She told me, ‘Only He who gave life has the right to take
life.’ It seems to me they're trying to play God. Who are they to determine
who’s to die and who's to live? I take the position that as long as her heart is
beating there’s life there.”5!

This case, as the newspaper reports emphasize, places a new twist on a
now-familiar problem. Often, it is the family that wants treatment with-
drawn in cases like this and the nurses, physicians, and hospital who object.
Here, however, the roles are reversed. The family wants treatment con-
tinued, and it is the caretakers who want to terminate treatment. It is not
difficult to imagine why health care professionals would find such treatment
medically futile and ethically questionable.

Before long, however, in this case or in similar cases another factor will
have to be taken into account—the cost of such a patient’s care and whether
this cost is borne by a larger social group. Given limited resources and
escalating demand, is providing continued nursing and medical care, at a
cost ranging from three thousand to over ten thousand dollars a month, a
just or prudent use of the health care dollar? Should private insurance
companies or Medicaid or Medicare continue to underwrite such forms of
life-extending treatment while the sort of basic needs identified in Section 3
are routinely denied to large portions of the population? These questions
will soon become unavoidable, if they are not already.

This chapter outlines a framework for thinking about such matters—a
framework based upon fairness, contractualist justification, and respect for
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persons, It directs us to ask the following kinds of questions: What are the
competing, unmet health care needs of the relevant population (members of
a prepaid health plan or those covered by a private insurance plan, Medi-
caid, or Medicare)? How important are these needs to the relevant popula-
tion when compared with sustaining patients in a persistent vegetative state
for as long as they or their families wish? Are health care resources genu-
inely limited? If so, would members of the population be likely to give
informed, unforced general agreement to a policy that would pay for the
care of patients in a persistent vegetative state but not, for example, provide
access to prenatal care to all members of the relevant population who could
benefit from it?

Our concern in this chapter is not to settle these complex questions but
rather to show that matters of overall cost, efficiency, and justice can no
longer be separated from more individualized ethical considerations. As
payment for health care becomes increasingly shared or social, conceptions
of nursing ethics that focus entirely on individual clients will, as Leonard M.
Fleck has cogently argued, prove to be much too narrow:

If the demands of justice are to be taken seriously, if we are to have just health care
policies and a just health care system, then nurses will have to be advocates of such
policies. They will have to participate intelligently and vigorously in the broad moral
and political conversations that will shape future health care policy. This is not an
optional aspect of the nurse’s role.?

With this we heartily agree, and it has been the aim of this chapter to
provide a foundation for such an expanded conception of nursing ethics.
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Appendix A

International Council of Nurses

Code for Nurses
ETHICAL CONCEPTS APPLIED TO NURSING
1973

The fundamental responsibility of the nurse is fourfold: to promote health,
to prevent illness, to restore health and to alleviate suffering.

The need for nursing is universal, Inherent in nursing is respect for life,
dignity and rights of man. It is unrestricted by considerations of nationality,
race, creed, colour, age, sex, politics or social status.

Nurses render health services to the individual, the family and the com-
munity and coordinate their services with those of related groups.

Nurses and people

The nurse’s primary responsibility is to those people who require nursing
care.

The nurse, in providing care, promotes an environment in which the
values, customs and spiritual beliefs of the individual are respected.

The nurse holds in confidence personal information and uses judgement
in sharing this information.

Nurses and practice

The nurse carries personal responsibility for nursing practice and for main-
taining competence by continual learning.

The nurse maintains the highest standards of nursing care possible within
the reality of a specific situation.

Adopted by the ICN Council of National Representatives in Mexico City in May 1973;
reprinted by permission.
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The nurse uses judgement in relation to individual competence when
accepting and delegating responsibilities.

The nurse when acting in a professional capacity should at all times
maintain standards of personal conduct which reflect credit upon the pro-
fession.

Nurses and society

The nurse shares with other citizens the responsibility for initiating and
supporting action to meet the health and social needs of the public.

Nurses and co-workers

The nurse sustains a cooperative relationship with co-workers in nursing
and other fields.

The nurse takes appropriate action to safeguard the individual when his
care is endangered by a co-worker or any other person.

Nurses and the profession

The nurse plays the major role in determining and implementing desirable
standards of nursing practice and nursing education.

The nurse is active in developing a core of professional knowledge.

The nurse, acting through the professional organization, participates in
establishing and maintaining equitable social and economic working condi-
tions in nursing.



Appendix B

American Nurses’ Association Code for Nurses

Preamble

A code of ethics makes explicit the primary goals and values of the profes-
sion. When individuals become nurses, they make a moral commitment to
uphold the values and special moral obligations expressed in their code. The
Code for Nurses is based on a belief about the nature of individuals,
nursing, health, and society. Nursing encompasses the protection, promo-
tion, and restoration of health; the prevention of illness; and the alleviation
of suffering in the care of clients, including individuals, families, groups,
and communities. In the context of these functions, nursing is defined as the
diagnosis and treatment of human responses to actual or potential health
problems.

Since clients themselves are the primary decision makers in matters
concerning their own health, treatment, and well-being, the goal of nursing
actions is to support and enhance the client’s responsibility and self-determi-
nation to the greatest extent possible. In this context, health is not necessar-
ily an end in itself, but rather a means to a life that is meaningful from the
client’s perspective.

When making clinical judgments, nurses base their decisions on consider-
ation of consequences and of universal moral principles, both of which
prescribe and justify nursing actions. The most fundamental of these princi-
ples is respect for persons. Other principles stemming from this basic princi-

Reprinted with the permission of the American Nurses’ Association, copyright 1976, 1985, The
Code for Nurses with Interpretive Statements is published by the American Nurses’ Associa-
tion.
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ple are autonomy (self-determination), beneficence (doing good), nonmal-
eficence (avoiding harm), veracity (truth-telling), confidentiality (respecting
privileged information), fidelity (keeping promises), and justice (treating
people fairly).

In brief, then, the statements of the code and their interpretation provide
guidance for conduct and relationships in carrying out nursing responsibili-
ties consistent with the ethical obligations of the profession and with high
quality in nursing care.

Introduction

A code of ethics indicates a profession’s acceptance of the responsibility and
trust with which it has been invested by society. Under the terms of the
implicit contract between society and the nursing profession, society grants
the profession considerable autonomy and authority to function in the
conduct of its affairs. The development of a code of ethics is an essential
activity of a profession and provides one means for the exercise of profes-
sional self-regulation.

Upon entering the profession, each nurse inherits a measure of both the
responsibility and the trust that have accrued to nursing over the years, as
well as the corresponding obligation to adhere to the profession’s code of
conduct and relationships for ethical practice. The Code for Nurses with
Interpretive Statements is thus more a collective expression of nursing
conscience and philosophy than a set of external rules imposed upon an
individual practitioner of nursing, Personal and professional integrity can
be assured only if an individual is committed to the profession’s code of
conduct.

A code of ethical conduct offers general principles to guide and evaluate
nursing actions. It does not assure the virtues required for professional
practice within the character of each nurse. In particular situations, the
justification of behavior as ethical must satisfy not only the individual nurse
acting as a moral agent but also the standards for professional peer review.

The Code for Nurses was adopted by the American Nurses’ Association in
1950 and has been revised periodically. It serves to inform both the nurse
and society of the profession’s expectations and requirements in ethical
matters. The code and the interpretive statements together provide a frame-
work within which nurses can make ethical decisions and discharge their
responsibilities to the public, to other members of the health team, and to
the profession.

Although a particular situation by its nature may determine the use of
specific moral principles, the basic philosophical values, directives, and
suggestions provided here are widely applicable to situations encountered in
clinical practice. The Code for Nurses is not open to negotiation in employ-
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ment settings, nor is it permissible for individuals or groups of nurses to
adapt or change the language of this code.

The requirements of the code may often exceed those of the law. Viola-
tions of the law may subject the nurse to civil or criminal liability. The state
nurses’ associations, in fulfilling the profession’s duty to society, may disci-
pline their members for violations of the code. Loss of the respect and
confidence of society and of one’s colleagues is a serious sanction resulting
from violation of the code. In addition, every nurse has a personal obliga-
tion to uphold and adhere to the code and to ensure that nursing colleagues
do likewise.

Guidance and assistance in applying the code to local situations may be
obtained from the American Nurses’ Association and the constituent state
nurses’ associations.

Code for nurses

1. The nurse provides services with respect for human dignity and the
uniqueness of the client unrestricted by considerations of social or
economic status, personal attributes, or the nature of health problems.

2. The nurse safeguards the client’s right to privacy by judiciously protect-
ing information of a confidential nature.

3. The nurse acts to safeguard the client and the public when health care
and safety are affected by the incompetent, unethical, or illegal practice
of any person.

4. The nurse assumes responsibility and accountability for individual nurs-
ing judgments and actions.

5. The nurse maintains competence in nursing.

6. The nurse exercises informed judgment and uses individual competence
and qualifications as criteria in seeking consultation, accepting respon-
sibilities, and delegating nursing activities to others.

7. The nurse participates in activities that contribute to the ongoing devel-
opment of the profession’s body of knowledge.

8. The nurse participates in the profession’s efforts to implement and
improve standards of nursing.

9. The nurse participates in the profession’s efforts to establish and main-
tain conditions of employment conducive to high quality nursing care.

10. The nurse participates in the profession’s effort to protect the public
from misinformation and misrepresentation and to maintain the integ-
rity of nursing,

11. The nurse collaborates with members of the health professions and
other citizens in promoting community and national efforts to meet the
health needs of the public.
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American Hospital Association:
A Patient’s Bill of Rights

The American Hospital Association presents a Patient’s Bill of Rights with
the expectation that observance of these rights will contribute to more
effective patient care and greater satisfaction for the patient, his physician,
and the hospital organization. Further, the Association presents these rights
in the expectation that they will be supported by the hospital on behalf of its
patients, as an integral part of the healing process. It is recognized that a
personal relationship between the physician and the patient is essential for
the provision of proper medical care. The traditional physician-patient
relationship takes on a new dimension when care is rendered within an
organizational structure. Legal precedent has established that the institution
itself also has a responsibility to the patient. It is in recognition of these
factors that these rights are affirmed.

1. The patient has the right to considerate and respectful care.

2. The patient has the right to obtain from his physician complete current
information concerning his diagnosis, treatment, and prognosis in terms
the patient can be reasonably expected to understand. When it is not
medically advisable to give such information to the patient, the infor-
mation should be made available to an appropriate person in his behalf,
He has the right to know, by name, the physician responsible for coor-
dinating his care.

3. The patient has the right to receive from his physician information
necessary to give informed consent prior to the start of any procedure
and/or treatment. Except in emergencies, such information for in-

Reprinted with permission of the American Hospital Association, copyright 1972.
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formed consent should include but not necessarily be limited to the
specific procedure and/or treatment, the medically significant risks
involved, and the probable duration of incapacitation. Where medically
significant alternatives for care or treatment exist, or when the patient
requests information concerning medical alternatives, the patient has
the right to such information. The patient also has the right to know the
name of the person responsible for the procedures and/or treatment.

4. The patient has the right to refuse treatment to the extent permitted by
law and to be informed of the medical consequences of his action,

5. The patient has the right to every consideration of his privacy concern-
ing his own medical care program. Case discussion, consultation, exam-
ination, and treatment are confidential and should be conducted dis-
creetly. Those not directly involved in his care must have the permission
of the patient to be present.

6. The patient has the right to expect that all communications and records
pertaining to his care should be treated as confidential.

7. The patient has the right to expect that within its capacity a hospital
must make reasonable response to the request of a patient for services.
The hospital must provide evaluation, service, and/or referral as indi-
cated by the urgency of the case. When medically permissible, a patient
may be transferred to another facility only after he has received com-
plete information and explanation concerning the needs for and alterna-
tives to such a transfer. The institution to which the patient is to be
transferred must first have accepted the patient for transfer.

8. The patient has the right to obtain information as to any relationship of
his hospital to other health care and educational institutions insofar as
his care is concerned. The patient has the right to obtain information as
to the existence of any professional relationships among individuals, by
name, who are treating him.

9. The patient has the right to be advised if the hospital proposes to engage
in or perform human experimentation affecting his care or treatment.
The patient has the right to refuse to participate in such research projects.

10. The patient has the right to expect reasonable continuity of care. He has
the right to know in advance what appointment times and physicians
are available and where. The patient has the right to expect that the
hospital will provide a mechanism whereby he is informed by his
physician or a delegate of the physician of the patient’s continuing
health care requirements following discharge.

11. The patient has the right to examine and receive an explanation of his
bill regardless of source of payment.

12. The patient has the right to know what hospital rules and regulations
apply to his conduct as a patient.
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No catalog of rights can guarantee for the patient the kind of treatment he
has a right to expect. A hospital has many functions to perform, including
the prevention and treatment of disease, the education of both health
professionals and patients, and the conduct of clinical research. All these
activities must be conducted with an overriding concern for the patient, and,
above all, the recognition of his dignity as a human being. Success in
achieving this recognition assures success in the defense of the rights of the
patient.
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Cases for Analysis

A.1 Refusing the researcher

Matt Burns, head nurse at a large university medical center, was not certain
that Dr. Hemphill's oncology research was best for the patients involved.
Mr. Burns tried to consider the research from Dr. Hemphill’s point of view,
which, he reasoned, included concern for the overall results, Hemphill's
reputation as an oncologist and researcher, and funding. When Mr. Burns
examined the research from his own point of view, he focused on the
sufferings of individual patients. He questioned whether the patients should
have consented to spend their last months undergoing experimental chemo-
therapy since the treatments did not seem to help and often made patients
sicker. He could support the research and the patients’ participation only
because he knew there was no cure for them and because he believed that
oncology research was vital.

According to Mr. Burns, “Dr. Hemphill insisted on having things his way.
The staff nurses on the oncology unit were not paid by him and did not
work for him, but he asked us to do many things that I could not okay. For
instance, he wrote orders for the nurses to give a certain medication straight
IV push, an order that overall hospital policy forbids nurses to carry out. I
had to consider what would happen to any of the nurses if they went against
the policy, which was designed, I think, to protect them. I also had to be
supportive of nursing administration policy in order to remain head nurse.”
Mr. Burns believed, as well, that his staff wanted him to tell them to follow
hospital policy rather than Dr. Hemphill's orders.

When he told the doctor that the nurses could not give the medication
straight IV, the doctor asked him to deviate from the policy and not to tell
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anyone he was doing so. Mr. Burns refused. Dr. Hemphill's solution was to
hire his own nurse to give the medication, which created problems for the
staff nurses. Adding to the general tension was Mr. Burns’ belief that Dr.
Hemphill was trying to make his life miserable so that he would quit and the
doctor might be able to work with someone he could manipulate. Neverthe-
less, the doctor’s efforts to make Mr. Burns uncomfortable by embarrassing
him on rounds in front of physicians, nurses, and patients failed to cause
him to resign, and both Dr. Hemphill and Mr. Burns worked to the end of
the research period.

A.2 Summer job

Sarah, a junior nursing student, has recently started a summer job in a rural
area near her parents’ house. She is working at Restwood Nursing Home.
The staff for the 3-to-11 shift consists of only nurse aides. Sarah does not
know of any RN or LPN on duty during her shift. Sarah also learns that the
nurse aides are trained with a short instruction from day staff LPNs on how
to pass medications.

Sarah questions this procedure. After a little research, she finds out
that state law does not allow nurse aides to pass medications. Sarah also
wonders if the doctors are aware of the level of staff carrying out their
orders.

She asks Becky, another staff member from her shift, why the aides are
passing medications to the clients. Becky explains, “We cannot get any RNs
to work the 3-to-11 shift here. That leaves no one to pass medication on this
shift, so an aide ends up doing this.” Sarah also questions Becky to see if the
doctors are aware of this procedure. “Yes,” Becky answers, “the doctors are
aware of who is passing the medication, and they agree with our ways.
Because if we did not do this, we would not have a nursing home for all
these old people. Where would all these older people live, since most of their
Sfamilies either cannot take care of them or else they don’t want to.” (This
case has been adapted from one prepared for our Ethical Issues in Nursing
course by Beth Carrington.).

A.3 Too many medicines

Connie Delinger, community health nurse for six years, knew that Grace
Weiss, a seventy-eight-year-old widow who lived alone, preferred to handle
her own affairs. On a previous visit, Connie had encouraged Mrs. Weiss to
speak to her doctor about the large number of prescription medications she
took routinely. Later, Mrs. Weiss told Connie that the doctor had said she
was doing the right thing—she was taking her medicine. Connie was not
convinced that Mrs. Weiss had told her doctor clearly that she was taking at
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least ten different medications. Connie could see, as she had seen before,
that the numerous drug containers filled a small cake pan. Connie carefully
examined each container and immediately recognized “two different heart
medications that did essentially the same thing.” Connie now realized that
Mrs. Weiss was totally confused about the purpose of her various medica-
tions. “It was probable,” Connie reasoned, “that Mrs. Weiss was being
abused by medication and her doctor didn’t really know what was happen-
ing to her.” However, when Connie said that she would like to check the
medicines with the pharmacy, Mrs. Weiss balked; the physician had very
recently said that she was doing the right thing. Connie thought that Mrs.
Weiss probably did not want her to do anything that might call attention to
the fact that she needed help. Nevertheless, Connie chose to ignore Mrs.
Weiss’ protests, called the pharmacist, obtained a review of the medications,
and then called Mrs. Weiss’ doctor. The office nurse could hardly believe
that such an array of medications had been ordered, but at Connie’s insis-
tence she arranged for Mrs. Weiss to show the doctor all her medications.
Mrs. Weiss was perturbed at Connie for setting up the appointment, but she
agreed to go since the doctor was expecting her.

A.4 Birth control pills

Aretha Washington is a public health nurse in an urban county health
department. Among her caseload of fifteen to twenty families are high-risk
infants and children and potential or actual child abuse and neglect families.
During a home visit, Aretha learned that Sheila Long was having leg pains
and had been getting refills on her birth control prescriptions without seeing
her doctor. Given Sheila’s medical history and possible side effects from
birth control pills, Aretha thought that Sheila should contact her doctor for
evaluation. Aretha also thought that the physician would take Sheila off the
pill and substitute a less effective form of birth control. Knowing Sheila,
Aretha expected that Sheila would like nothing so well as the pill.

Aretha thought, “This woman has to take the pill; I really don’t want her
to have any more kids. I don’t think it’s right for children to be born when
they are not wanted. Also, Sheila has the right not to have to bear children
she doesn’t want. But what are the consequences of that? Should she stay on
the pill and possibly endanger her life? Should she try something that isn’t as
effective and possibly have an unwanted child?”

Aretha could see advantages and disadvantages both with Sheila’s contin-
uing on the pill and changing to another form of contraception which,
though possibly safer, would also be likely to be less effective. Aretha had to
decide whether to discuss this problem with Sheila and, if so, whether she
should encourage her to opt for one alternative rather than another.
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A.5 Sit-down strike

Ronna Smith is one of two registered nurse team leaders in the Pinecrest
Care Center north wing, which serves one hundred geriatric patients who
require skilled nursing care. Adequate staffing requires thirteen aides on the
north wing, but on Sunday Ms. Smith arrived at 6:30 to find she was short-
staffed again. For the past four months, she had had an adequate staff fewer
than ten days. Lights were blinking, breakfast trays were arriving, and the
seven aides scheduled to work announced that they were not staying. To
prove their point, they sat in the staff lounge.

The aides were at the breaking point; they were infuriated by minimum
wages and the task of caring for one hundred people with only seven or even
fewer aides. Aware that they could not do an adequate job and tired of
everyone’s complaints, they had met repeatedly with the administration but
had made no progress.

Ms. Smith called her director, who told her to “try to be a motivating
leader,” but Ms. Smith thought, “How am I going to motivate anyone when
[ feel pretty unmotivated myself?” She knew the patients needed help from
more aides than the administration had hired, and she felt sorry for the
patients, the aides, and herself. Even while on the phone, she could hear the
patients calling impatiently for help. She quickly told the director she must
come to the center and, with the other team leader, attempted to answer the
blinking lights and calls for help from the patients.

The director came, and, after failing to convince the aides to return to
work, she called the departmental administrator, who finally arrived after
almost an hour’s delay. After three hours the sit-down strike ended with a
promise of time-and-a-half for the day and with another meeting between
the aides and administration scheduled for Monday. At that meeting all the
aides received a ten-cent hourly raise and the promise that when the north
wing was short-staffed in the future, each would receive a five-dollar bonus
Jfor the day.

Ms. Smith was not satisfied because she believed that paying more for the
same inadequate level of service would not help the patients or the nursing
staff. After work on Monday, she contemplated resigning. After Ms. Smith
married four months ago, she took the job at the nursing home because she
could get day work and no shift rotation. However, she was offered $1.50
less per hour than at the hospital and was told that the nursing home did not
pay differentials for weekends or shifts because nurses were hired for the
shift they selected. On the other hand, she believes that she has developed
professionally in this, her first nursing home job; she has learned much
about older people, finds her care of geriatric patients rewarding, likes the
responsibility, and works well with the doctors, especially the man who
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cares for most of the patients. She has learned, however, that few nurses stay
for more than a year and that many aides stay less than a week. The nursing
director repeatedly hires people as aides who have no prior experience or
training, so that consequently the team leaders must teach them. Ms. Smith
resents the lost time she has spent on those who have quit after the first day
or two of orientation and training. She has talked repeatedly to the nursing
director and administrator about the low pay scale for aides and nurses,
hiring poorly qualified people, consequent high turnover rates, and detri-
mental effects on the patients’ welfare, only to be told that because the
center is new and takes a while to grow, they are sorry but, at present,
nurses’ wages can not be raised.

Ms. Smith seriously doubts that the short-staffing problem will be re-
solved merely because the administration made some concessions to the
aides. After seeing how drastically the many helpless patients were affected
by even a three-hour sit-down strike (no one was fed until after 9:30), she
does not believe that she and the other registered nurse should use a strike in
trying to change pay scales and hiring policies. Yet talking has been useless,
and if she leaves, some other nurse will take the job and the cycle will only
continue. Ms. Smith now wonders whether she would be ethically justified if
she joined the aides to exert pressure on an administration that has refused
to respond to the nurses’ suggestions and complaints but has responded
promptly to the aides’ sit-down strike.

A.6 Failure to comply

Joan Horner, staff nurse on a general medical unit in a large urban private
hospital, and Mrs. Barton, a seventy-three-year-old retired schoolteacher
hospitalized with a diagnosis of congestive heart failure, look upon Mrs.
Barton’s fluid restrictions differently. Joan sees that Mrs. Barton must stay
within restricted amounts of fluid intake, and she tries to control the
amount of fluid available to her. Mrs. Barton, who is oriented and talkative,
agrees with Joan'’s explanations, but she drinks fluids indiscriminately,
especially when her friends visit. In describing Mrs. Barton, Joan says that
“The restrictions are just not important to her, or she doesn’t see what fluids
do to her. Maybe she doesn’t care.” After attempting to reason with Mrs.
Barton and to understand the reasons for her failure to comply with the
Sluid restrictions, Joan tried teasing and finally scolding her to gain her
cooperation, but without success. Finally, Joan explained to Mrs. Barton’s
Jriends the reasons for the fluid restrictions and gained their cooperation in
keeping her bedside intake record accurate so that Mrs. Barton could be
kept within the fluid restrictions. Nonetheless, Joan wondered whether she
was morally justified in acting behind Mrs. Barton’s back.
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A.7 Removal of tracheostomy tubes

At 7:55 a.m. Mary Kowalski was about to give report when she heard
patients yelling, “Nurse, Nurse.” She and two other nurses rushed to the
room and saw Mrs. Audrey Johnson turning blue. Her tracheostomy tubes,
in place a few minutes earlier, were on the table, and she had a large new
dressing with an Ace bandage around her neck. After they quickly cut
everything off and reinserted the tubes, the other nurses stayed with Mrs.
Johnson, who was extremely upset, while Mary left to get another set of
tubes and ties. As she passed the nurses’ station and saw the two physicians
who, without informing the nurses, had removed Mrs. Johnson's tracheos-
tomy tubes and applied the dressings, she said, “We're putting the tube back
in; she can’t breathe.” Ms. Kowalski remembers that neither moved and one
said, “Oh, she obstructed, huh.” When she returned to the room, a very
Jrightened Mrs. Johnson would not let the nurses leave her to attend report
until someone else could sit with her.

According to Ms. Kowalski, “After the crisis was over, the two physicians
proceeded to chew us out because we didn’t know where the obturator was
Jfor the trach tube. They missed the point of the whole incident. They didn’t
tell us they were doing it, and they picked a very bad time because there were
only three of us working that night. When we went to report, there was
nobody left.”

Ms. Kowalski does not want to be someone the physicians can “walk right
over,” keep ignorant of information important for safe nursing care, or
blame when things don't go right. To her, the doctors had just “yanked out
the tube” and walked out, expecting that the nurses—being women—
“would clean up their mess.” When the situation developed into a crisis, they
SJound fault with the nurses over the obturator.

The nurses first told the physicians how they felt and discussed the
incident with the assistant head nurse, who was coming on duty at the time,
and who is also the otology clinician. A few days later, however, the same
doctors did essentially the same thing. In that situation, however, a nurse
observed them and informed the rest of the nursing staff. Ms. Kowalski
thinks that the incident concerning Mrs. Johnson should be prevented from
happening repeatedly. She has talked with her co-workers, “trying to figure
out what to do, and the answer keeps coming up as zero.”

A.8 A nurse’s suggestion is rejected

As charge nurse of a thirty-two-bed orthopedic unit, Ms. Connie Bowles is
used to working with nurse discretion medical orders, to asking physicians
Sfor particular medications, and to questioning treatments. She thinks her
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interdisciplinary relationships with physicians are generally good, especially
with some of the surgeons who, as she describes them, “are very open to
hearing your points.” But her relationship with Dr. Olsen is different.

Dr. Olsen was treating Mr. Floyd Trapp for an orthopedic problem when
Ms. Bowles asked him to arrange a medical consultation. The doctor who
came was Mr. Trapp’s general practitioner. He had discontinued Mr. Trapp's
hypertension medication earlier, and after seeing him in the hospital, had
not reordered the medication. Ms. Bowles continued to be concerned,
however, because “Mr. Trapp was still running a fairly high blood pressure
Dplus having some other symptoms.” She told Dr. Olsen about Mr. Trapp’s
continuing problems and asked if he would consider another medical con-
sultant who was associated with the hospital. In response, Dr. Olsen as-
serted that he was the doctor, that he would take care of the consults, and
that Ms. Bowles should take care of nursing matters.

After he left, Ms. Bowles wondered, “Was there another way that I could
have said it but didn't? Could I have done it differently?” She had tried, as
she usually did with all doctors, “to phrase questions so they would be
nonthreatening.” Should she try to find another way to get a medical
consult for Mr. Trapp?

A.9 A request to be excused

Rita Marcos, a newly immigrated Filipino surgical scrub nurse, has told her
supervisor, Sue Taylor, that she absolutely cannot participate in sterilization
procedures. The previous week she had been caught by surprise when,
immediately after a caesarean delivery, the physician had proceeded to
ligate the fallopian tubes of the young mother. Even though the mother had
requested the operation, this did not satisfy Rita since she is strongly
opposed to sterilization on religious grounds.

Sue Taylor is unsure how to deal with Rita’s request to be excused from
Sfuture participation in such procedures. On the one hand, she would like to
respect and accommodate Rita’s religious views. On the other hand, she
thinks that doing so would involve a number of problems; juggling staff
assignments would be time-consuming and take away from other duties;
other nurses would probably resent what they would perceive as special
treatment; and, given the hospital’s emphasis on cost containment, accom-
modating Rita would require some additional costs without appreciably
improving services. (This case was prepared especially for this text.)

A.10 Refusal to begin a research procedure

An eighty-two-year-old woman is referred to the hospital research unit for
consideration in a therapeutic research protocol that may improve her
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physical condition. The research physician discusses the study with the
woman and her husband and, as she is interested in participating, she reads
over the informed consent document and questions the patient afterward to
assess her comprehension of the material. The physician is satisfied that the
patient understands, and she schedules her for the study.

Two days later the patient arrives on the research unit to begin the study
but is confused and unable to remember why she is there or any of the
information provided in the informed consent which she had agreed to and
signed previously.

After talking with the patient, the nurse refuses to begin the infusion and
contacts the research physician. She arrives and orders that the procedures
begin according to the study schedule, stating she will take the responsibility
Jor the decision. (This case was prepared by Katherine McGrath-Miller,
M. A., Research Volunteer Services Coordinator, Bronson Clinical Investi-
gation Unit, Kalamazoo, Michigan.)

A.11 Confidentiality and an attempted suicide

In a particular metropolitan area, public health nurses employed by the
county health department are organized in teams of four nurses. In the field
the nurses practice independently, but they arrange meetings to collaborate
on difficult cases, such as that of the Cass family. LeeAnn Cass, pregnant at
age sixteen, planned to keep her baby after delivery. Her father believed that
he could not afford a separate apartment for LeeAnn and that she must,
therefore, stay with the family. Mrs. Cass, age thirty-eight, feared that
LeeAnn’s presence in the home—and the baby's—would upset the family,
especially LeeAnn'’s three younger sisters. Mrs. Cass had been having anxiety
with each of her menstrual periods and recurrent urinary tract infections.

Susan Statler, a public health nurse and one of several professionals
involved with the Cass family, learned that Mrs. Cass had attempted suicide
by taking an overdose of Valium within the month that the various profes-
sionals had been working with the family. During a meeting of the nursing
team, one team member strongly questioned Susan’s decision not to report
to the physician that Mrs. Cass had attempted suicide with the Valium and
Dpointed out that Susan was not legally prohibited from passing such infor-
mation on to the physician. Susan did not want to risk alienating Mrs. Cass
by breaking her confidentiality unless it was absolutely necessary. She knew
that Mrs. Cass’ psychotherapist, a psychiatric social worker, was aware of
her suicide attempt. Susan had not discussed with Mrs. Cass whether all the
professionals involved with her, including the physician, knew of her suicide
attempt. One of her colleagues argued that if the physician knew about it he
would probably then prescribe fewer tranquilizers as a limited form of
protection for Mrs. Cass.
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Within a few days, Susan discussed with Mrs. Cass the question of
informing the physician about Mrs. Cass’ attempted suicide, but Mrs. Cass
rejected the suggestion that she herself inform him or that Susan tell him.
Mrs. Cass saw no value in doing so and did not want to discuss personal
problems with the physician since she was already doing so with her thera-
Dpist.

Susan and her nursing team never agreed as to the correct course of
action, and Susan did not tell the physician.

A.12 Candor and hope

Wendy Barrett, a senior-level nursing student, sees her clients—mainly
elderly persons with chronic or terminal illnesses—in their own homes. Over
the course of the last month sixty-one-year-old Sam Richardson has become
one of Wendy's favorite people. Mr. Richardson suffers from prostate
cancer which has metastasized to his spine. Weak and in pain, he is nonethe-
less alert and able to move about in his home with the aid of a walker. He is
very conscientious about taking medications and complying with Wendy's
suggestions. His wife is equally conscientious and provides his twenty-four-
hour care (e.g., fixing meals, bathing and dressing him, and so on).

On her last visit, just as Wendy was leaving, Mrs. Richardson had asked
when Sam would start getting better. The couple knew that Mr. Richardson
had cancer, but Wendy’s suspicions were now confirmed: They did not fully
understand that his condition was irreversible and that death was impend-
ing. She strongly believes that if the couple were to face up to Mr, Richard-
son’s prognosis, they would give up hope and his care would quickly
deteriorate, and this would result in an earlier death.

Wendy did not have time to discuss Mr. Richardson’s prognosis with his
wife on her last visit. Her next visit is scheduled for tomorrow. Although she
has tried to put the question out of her mind, she can no longer do so. How
candid should she be, she wonders, about Mr. Richardson’s prognosis?
(This case is based on a situation reported by Andrea Taylor when she was a
student at Michigan State University’s College of Nursing.)

A.13 Who should pay?

Vicki LaPorte, a Visiting Nurses' Services supervisor, is concerned about
nursing care costs. Vicki has assigned Sue Brown, a nurse with two years’
experience, to_Grace Ely, a fifty-eight-year-old woman who was discharged
Jrom the local hospital the previous day. To prepare for her visit to Grace,
Sue has collected from the VNS supply room some medical supplies, includ-
ing some nonstick dressings and a 500-ml bottle of normal saline, that she
plans to use in Grace'’s care. Sue knew from previous experience that the
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hospital probably has not sent home adequate medical supplies to cover
Grace’s first week at home.

Sue also knows that Grace’s care was reimbursed by Medicaid. In addi-
tion, she believed that the supplies she selected were routinely reimbursed so
she did not waste her time reading the posted computer printout that listed
which supplies are reimbursed by Medicaid without prior authorization.

After the visit Sue learned that neither the particular type of nonstick
dressings she selected nor the 500ml size bottle of normal saline was covered
by Medicaid. Had she substituted a different type of dressing and chosen a
1000mil size bottle (knowing that she would waste half), Medicaid would
have reimbursed VNS for the supplies. Being aware of these restrictions,
Sue initiated a prior authorization process to cover medical supplies she
would need in Grace’s future care.

Vicki is concerned about Sue's failure to check which supplies were
covered, but she is also concerned about the amount of time nurses like Sue
must spend in learning the special nuances of reimbursement. Vicki wonders
who should pay for VNS supplies not routinely reimbursed. Should Sue be
charged for the cost (or some of the cost) of the unauthorized supplies she
used? Should the hospital, which routinely does not send an adequate first
week of medical supplies, be charged? Should VNS increase its charges to all
patients to cover nonreimbursed medical supplies? (Case provided by Lois
Hauver, RN, Visiting Nurses’ Services of Greater Lansing.)

A.14 Strike vote

Joan Hames is debating whether to vote in support of a nursing strike in
seventeen hospitals in her metropolitan area. The two major issues over
which the union would strike are:

1. A layoff clause in the contract proposed by the hospitals. The union
maintains that if layoffs are needed, staff reductions should proceed
according to seniority; that is, the least senior registered nurse is to be
laid off first, then those with somewhat more seniority, and so on. The
hospitals want to reduce staff by cutting the hours of specific nurses, with
each hospital free to determine which nurse and the extent of his or her
reduction in hours on the basis of total nursing hours needed for various
services of the hospital. The union is concerned that the hospitals may
take advantage of this to lay off more-experienced (and expensive) nurses
and to replace them with less-experienced (and less expensive) nurses.

. The duration of training across specialty areas. Such training is designed
to allow nurses trained in one specialty (e.g., pediatrics) to function in
another (e.g., intensive care). The union wants a four-week training
period. The hospitals want a two-week training period. The union main-

o
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tains that two weeks is too little time for even a senior nurse to safely
make the transition from one specialty to another.

Joan Hames wonders what she should do. Is a vote for going on strike
Justified? And, if not, what should she do if the majority, in fact, votes to go
on strike? (This case was prepared especially for this text.)

A.15 Who gets a transplant?

Diane Alff, forty-year-old nurse manager of an intensive care unit, has been
a member of the team caring for Lana Oberstar during the final days of her
life. Seventeen-year-old Lana was a victim of an auto accident caused by an
intoxicated driver. In the hours immediately following admission, Marge
Oberstar, Lana’s mother, discussed with the physician and her minister her
decision to donate Lana’s organs for transplant should Lana die. Soon
thereafter, Lana’s physician told Marge that Lana had died. A few minutes
later, as Diane sat holding Marge’s hand, Marge told Diane about Lana’s
short life. She ended by saying that at least with modern technology some
other young person could be saved with Lana’s organs. Then she faced
Diane and asked, “They wouldn’t take anything to save a drunk, would
they?”

Diane knows that the state transplant committee has discussed recently
whether persons whose alcoholism has destroyed their livers ought to re-
ceive liver transplants. The local paper has carried statements by national
experts in bioethics and summaries of research that support making liver
transplants available to such persons. Further, the paper has reported that
Sformer alcoholics have received liver transplants in the state. What should
Diane say? (Case created for this text.)
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