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The Ethical Branding book is unique because it is ethical branding 
 focused. It provides current perspectives on fascinating global cases. 
The approach is to focus on the specific combination of the two fields 
of “ethics” and “branding,” on their relationship, and on how that joint 
perspective shapes brands, companies, business strategies, and the mar-
ket itself.

In a contemporary environment of “truthiness” and fake news, it is 
more important than ever to review core principles of ethics and to reas-
sess how these principles apply to today’s branding and marketing prac-
tices. This book addresses practices in ethical branding and corporate 
culture. It includes such topics as truth, integrity, value, vulnerability, 
and differentiation. Collectively, these cases provide a contemporary 
overview of intriguing scenarios and best practices in ethical branding.

The book’s themes include ethics, branding, marketing, business, 
business communications, and business history. Its objectives include 
the following:

•	 provide the reader with real, updated insight into ethical 
decision-making;

•	 help students integrate ethics, branding strategy, and real life, com-
plex situations into an effective learning process; and

•	 provide the reader with up-to-date ethical branding cases from 
around the world.

This book will have international appeal, not only in primarily 
 English-speaking countries but also in nations known for commerce, 
trade, marketing, and other aspects of business – nations such as Brazil, 
China, India, Singapore, and others.

Background

Increasingly, firms realize that branding is one of the most valuable 
intangible assets that firms have (Holt, 2003; Keller & Sood, 2003; 
 Kellogg, 2010).

Preface



xii Preface

In his forward to Kellogg on Branding (Tybout & Calkins, 2005), 
Kotler argued that in this day and age of the quiet revolution of the dig-
ital age, change accelerated to levels never before experienced. There are 
only two answers to the marketing challenges of today: One is to know 
the customer, and the other is to differentiate through branding.

Kotler and Keller (2009) defined branding as “endowing products and 
services with the power of a brand” (p. 142). They noted that branding is 
the act of creating differences between products. While many research-
ers try to reach a consensus on defining the term brand, branding is 
being redefined continually.

The American Marketing Association (2009) defines brand as “A 
name, term, design, symbol, or any other feature that identifies one sell-
er’s good or service as distinct from those of other sellers” (n.p.).

Velasquez (2012) defines “business ethics” as “a specialized study of 
moral right and wrong that focuses on business institutions, organiza-
tions, and behavior (p. 15).

The combination of these two terms would seem, then, to be a major 
element of contemporary business operations – and study. Yet, in prac-
tice, one finds a gap in the literature.

As important as branding ethics may appear to be, the terminology 
within recent university and business school textbooks in these fields 
is incomplete. A review of some of the leading texts on business eth-
ics shows that the words “branding,” “branding ethics,” and “ethical 
branding” do not appear in the index (see, e.g., Audi, 2009; Boatright & 
Smith, 2017; Stanwick & Stanwick, 2009; Velasquez, 2012). Even a little 
analysis reveals the gap, a missing step in the process of thinking about – 
and acting – in relation to ethical branding. The fact of this gap is part 
of the origins of the present work.

How to Use this Book (Teaching Notes)

Ethical Branding can be of use in many different settings. For scholars, it 
offers new and unique sources of information and material for research 
and writing. For instructors, it provides a single work that centralizes 
data, cases, and examples. For students, it unites streams of thought and 
experience into a united whole that facilitates understanding of relevant 
fields. It also provides Discussion Questions that bring together various 
aspects of the cases for engagement and decision-making in response as 
well as for developing critical thinking skills.

This book is a solid complement for instructors and students in the 
field of marketing and business, serving as an updated addition and sup-
plement to the subject.

Through specific pedagogical features, the book highlights a best 
practices approach, so students, instructors, and others can access the 
book more easily and efficiently.
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Organization of the Book

Ethical Branding is organized alphabetically by author’s last name. Each 
chapter includes pedagogical features such as Abstracts, Keywords, Cite-
Ready References, DOI Numbers, Further Readings, TOC-RSS Feeds, 
Links, and Indexes. In addition, the book includes a section entitled 
Check Your Understanding, which provides brief definitions or com-
ments in boxes on the margins to highlight and communicate important 
elements to the reader. Each chapter also includes Discussion Questions 
that can serve as a method of assessment or a way to start conversation 
about the relevant themes and topics.
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Introduction

Telemarketing is a method of direct marketing and sales by telephone. 
Although many of the telephone calls are legitimate sales, telemarket-
ing fraud has become a common phenomenon in recent years (Johnson, 
2003).1 Although estimates indicate that fraudulent telemarketing does 
enormous damage, relatively little empirical research has focused exclu-
sively on deceitful telephone sales in recent years. With the rise of online 
commerce, the attention of many researchers moved from telemarket-
ing to online fraud, but recent studies have shown that large-scale tele-
marketing scams continue to be significant (Policastro & Payne, 2015). 
According to the National Consumers League (2014), 36% of the com-
plaints about fraud in the USA in 2013 concerned telephone transactions.

Economic scams affect many groups in the population, but studies 
show that older people are more likely to be targets of deception, theft, 
fraud, and consumer scams (Sanger, 1999; Hines, 2001; Titus & Gover, 
2001; Hafemeister, 2002; Johnson, 2003; Klaus, 2005). Estimates of 
the scope of exploitation of the elderly point to enormous sums. In one 
estimate in the USA alone, the damage from economic exploitation 
and deception of elderly people, by all means, was $2.9 billion per year 
(MetLife Mature Market Institute, 2011). It is reasonable to assume the 
proportion of elderly people suffering fraud is even higher than the esti-
mate because seniors are less likely to report fraud than younger people 
(Pak & Shadel, 2011). The injury elderly people suffer in cases of fraud 
also may be more severe than that of younger victims because they likely 
have less time and opportunity to recoup the loss. Losing the money that 
they saved for their later years represents serious harm, and many re-
main financially disadvantaged (Dessin, 2000; Jackson & Hafemeister, 
2011; Smith, 1999). According to Smith (1999), the psychological and 
emotional impact of fraud is more severe in the elderly than in young 
people. In many cases, falling for a deception damages their self-image, 
independence, and self-confidence (Choi, Kulick, & Mayer, 1999) and 
sometimes leads to genuine mental distress (Deem, 2000).

1 Older Adults, Aggressive 
Marketing, and Unethical 
Behavior
A Sure Road to Financial 
Fraud?

Ya’akov M. Bayer
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The issue of fraud and how the elderly cope with it is increasingly 
important in light of the accelerated growth of the elderly population, 
increasing life expectancy in Western society (Kinsella & Velkoff, 2001), 
and forecasts that economic fraud against the elderly is likely to increase 
because of both population growth and the substantial capital a large 
segment of the older population hold (Wasik, 2000). On occasion, the 
fact that fraudulent telemarketers target senior citizens, and the harm 
this causes, enters the public’s awareness. Some Western countries have 
taken initiatives to combat the phenomenon with both legislation and 
public relations campaigns (AARP, 2003; Aziz, Bolick, Kleinman, & 
Shadel, 2000; Mears, Reisig, Scaggs, & Holtfrete, 2016). However, de-
spite its importance and great awareness of the subject, few studies have 
focused on factors that make seniors more vulnerable to telemarketing 
fraud (Sykes & Matza, 1957; Dessin, 2000; Payne & Strasser, 2012). 
This chapter provides an overview of telemarketing fraud and attempts 
to trace the main reasons that may make the elderly a preferred target 
of fraud.

Telemarketing

The System and Its Characteristics

Technological advances in recent decades have brought about a real rev-
olution in the economic behavior of markets for goods and services. The 
changes in the field of communications and the ability to transfer money 
electronically have created a reality in which significant economic ac-
tivity is carried out remotely, by telephone or via the Internet. Many 
companies use call centers to market their goods and services, and this 
method has become popular in most areas of commerce. However, in 
a remote, computerized world in which it is possible to create fictitious 
identities and transfer funds between distant individuals and companies, 
innovation has generated many possibilities for abusing these mecha-
nisms (Stephens, 2002). Within this remote, alienated framework, in-
terpersonal relationships, and the resultant ability to identify the true 
intentions of the other side have reduced greatly. The exploitation of 

psychological weaknesses, 
biases, or information gaps 
has become an integral part 
of marketing processes for 
goods and services. Faced 
with an opportunity to rake 
in a large profit, even by ex-
ploiting human weaknesses 
and biases, a company usu-
ally will act to realize those 

Check Your Understanding

Telemarketing

Telemarketing is a method for the direct 
marketing and selling of products and 
services by telephone, in which agents 
call potential customers, on their home or 
cellular phone, and offer them a product 
or service.
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profits.2 In many cases, those that do not are unsuccessful in competitive 
markets and fail to survive overtime (Akerlof & Shiller, 2015). Thus, the 
free market, as a whole, rewards the exploitation of human weaknesses 
and biases for selling products and services.

In this reality, in which emotional manipulation and psychological 
tactics that exploit the consumer’s impulses, weaknesses, and emotions 
are an accepted norm, the boundary between fraud and seemingly le-
gitimate sale tactics is sometimes blurred. In the absence of clear and 
effective regulation, the shift from legitimate marketing to exploiting 
and deceiving weak populations can depend on how carefully organi-
zations maintain ethical standards, how they interpret these rules, and 
how managers and employees apply them. Companies that engage in 
legitimate commerce may engage in illegal activities, aggressive market-
ing, deception, and even customer fraud. In some cases, organizations 
begin as legitimate businesses and later begin operating fraudulently 
(Van Raaij, 2016).

Fraudulent Companies’ Use of Telemarketing: 
“Maximizing Profits” without Ethical Boundaries

Fraudulent companies are companies whose modus operandi is based 
on deception, exploitation, and institutionalized manipulation designed 
to collect money from their victims. The frauds include a wide variety 
of methods and misrepresentations, some selling a product and other 
not (Titus, 2001). Fraudulent organizations often operate in the same 
manner as other telemarketing organizations (Doocey et al., 2001) 
Many have the characteristics of a formal, organized company with 
departments, sales targets, administrative hierarchy, and orderly sal-
ary payments (Shover, Coffey, & Sanders, 2004). Employees of these 
organizations usually begin as salespeople with wages based on a set 
percentage of their sales. A group of salespeople works intensively mak-
ing telephone calls to potential customers in an effort to make sales. 
The quantity and size of the transactions employees close are a major 
variable in determining their salary and promotion to higher positions 
(Shover, Coffey, & Hobbs, 2003; Shover et al., 2004). Fraudulent com-
panies are in constant danger of closing and ceasing operations due to 
law enforcement activity. This causes occupational instability for their 
employees and is a further incentive for them to maximize the deceit to 
the extent possible, as long as the company exists and the employee has 
employment.

The many phone calls – from lists and at a distance, without direct, 
unmediated interaction – are an important component of the mecha-
nism that facilitates scams by countenancing estrangement, emotional 
detachment, and impersonality of the victim who can be transformed 
into a “target” and part of the “job.” The victim becomes just “another 
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line on the list,” without identity or reality. This makes it possible for 
salespeople to push aside any emotional burden and pangs of guilt they 
might have, and it supports a structured process of fraud. Companies 
and employees attempt to normalize the deception while deriving their 
self-legitimization from the normative mechanisms of competition that 
have made exploiting weakness, psychological manipulation, and infor-
mation gaps integral parts of everyday commerce and blame the victims 
for the success of the fraud due to their stupidity, greed, or incompetence 
(Shover et al., 2004).

These work environments blur the ethical moral boundaries of the 
salespeople. These distortions are not exclusive to fraudulent companies, 
and some of them may exist in legitimate companies, whose representa-
tives also may be defrauding customers.

Fraudulent companies often use sophisticated methods and set a very 
wide range of “traps” for customers, making it likely that all potential 
customers will encounter attempts at fraud and possibly become victims. 
Because telemarketers understand that some populations are easier to 
deceive, and present greater chances to turn a significant profit with a 
lower risk of being caught, many fraudulent companies use “phishing” 
methods to locate “preferred” victims of fraud. Companies build or buy 
consumer information lists that include data on potential customers such 
as income, vulnerabilities, compulsive consumption, interest in market-
ers’ inquiries, success of previous frauds, and people susceptible to fraud 
for various reasons (Aziz et al., 2000; Gross, 1999; Shover et al., 2004). 
They then construct manipulative mechanisms and fraudulent methods 
that are adapted to the weaknesses of the target population along with 
presentations of appropriate information deliberately designed to mis-
lead and exploit weaknesses (Doocey et al., 2001).

In light of the above, it is more likely that populations with vulner-
abilities or characteristics that swindlers can exploit will suffer harm, 
and there is a greater chance that significant damage will result from the 
fraud. The elderly are a prominent group within the wide range of tar-
get populations that fraudulent firms prefer (Hafemeister, 2002; Hines, 
2001; Johnson, 2003; Klaus, 2005).

Using Telemarketing to Defraud the Elderly

Group Characteristics of the Elderly

The age that defines a person as “elderly” varies according to the con-
text, for example, retirement or defining the services provided to the 
population, etc. Researchers believe there is indeed a great deal of vari-
ation in age-related processes of change that affect various areas of 
functioning among different populations of the elderly. These processes 
occur in varying intensities and at different times, and definitions must 
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account for this heterogeneity (Nelson & Dannefer, 1992). The defini-
tions in studies dealing with economic fraud also vary, but most of them 
focus on age 60 and older.

The elderly population suffers from stereotypical views that com-
pletely encompass all individuals of advanced age, with the assumption 
they have lost their functional abilities, are weak, and are senile, lack-
ing skills, outdated in their thinking, and unfit to function properly. 
As a result, the elderly are not treated according to their personal situ-
ation, abilities, or characteristics but are collectively, comprehensively 
cataloged without reference to their particular traits (Doron, 2013). This 
phenomenon is “ageism” and is common in many societies.

The Problem of Defrauding the Elderly through 
Telemarketing

Of all the populations that fraudulent companies pursue, the elderly are 
a preferred target (DeLiema, Deevy, Lusardi, & Mitchell, 2017). Accord-
ing to the American Association of Retired Persons (AARP) (1999), 56% 
of the potential victims targeted by fraudulent companies were aged 50 
and over. According to the Federal Bureau of Investigations (FBI), 80% 
of fraudulent telemarketing companies focus on defrauding elderly peo-
ple (Lee & Geistfeld, 1999). The ageist perception of the elderly as weak 
and incompetent leads to them receiving frequent calls in the belief that 
the chances of successfully deceiving them is higher than those for other 
populations; in the eyes of fraudulent companies, they are “easy prey” 
(Friedman, 1992; Smith, 1999; Dymek, Atchison, Harrell, & Marson, 
2001). In addition, swindlers tend to think older people are more likely 
to own their home, have savings plans, assets, and good credit ratings. 
Therefore, they assume they will be able to reap higher profits from their 
fraud (DeLiema et al., 2017; Friedman, 1992; Hough, 2004; Simross, 
1994). In many cases, they construct claims to “justify” deception of 
the elderly, for example, asserting the elderly have no future, so they do 
not need the money, what they already have ought to be sufficient, that 
elders have excessive amounts savings, and so on (Shover et al., 2003). 
In this way, regardless of the vulnerabilities some elderly people do 
have and that are exploited, just belonging to this group increases their 
chances of becoming a target of fraud, which in turn increase the odds 
of them being victims of fraud. In many cases, the “phishing” lists of 
fraudulent companies include not only age but also a wide cross-section 
of traits that make a person more likely to become a “successful” victim. 
Companies share lists of “fraud-prone” older people, and once one com-
pany has identified an elderly person, his or her details become a kind 
of “asset” that swindlers pass around the market (Shover et al., 2003).

Studies show there is no single profile of elderly people who fall victim 
to fraud. This is partly because swindlers adapt the fraudulent methods, 
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tricks, and deceits to the target audience of the particular scam and vary 
accordingly. Therefore, individuals who succumb to one type of fraud 
have different traits from those who succumb to another type (Pak & 
Shadel, 2011). This makes it difficult to fight the phenomenon and to 
identify the elderly people who are prone to fraud.

The personal and social processes that sometimes accompany aging 
do make some elderly people more likely to become victims of fraud. 
Although these characteristics are common among elderly people, they 
are not unique to the elderly, and any person with these traits might be-
come a preferred target for fraud. For example, loneliness and cognitive 
impairment, the topic of the next section, also can occur in younger 
populations, where they have similar implications as those in contexts 
of aging.

Telemarketing Fraud and Processes that Accompany Aging

Telephone Accessibility: Loneliness and Trust

Fraudulent telemarketing requires 
communication between the vic-
tim and the swindler. Answering 
the telephone and being willing 
to talk to the telemarketer helps 
“open the door” for the swindlers, 
and is a necessary condition for 
fraud. According to Lee and Geist-
feld (1999), elderly people tend to 
answer telemarketing calls and are 
more willing to listen to telemar-
keters than young people. Many 
studies consider loneliness and so-

cial isolation the main cause of elderly people’s openness to telephone 
conversations in general and telemarketers in particular, thereby increas-
ing their chances of conversing with a swindler (Alves & Wilson, 2008; 
Cross, 2016; Kang & Ridgway, 1996). Older people living alone are more 
likely to be victims of economic fraud; social isolation and a sense of 
loneliness correlate with a greater chance of being victims of fraud (Choi, 
Kulick, & Mayer, 1999; Podnieks, 1993).

A feeling of loneliness is a common phenomenon in old age, and stud-
ies have found a connection between aging and loneliness, a phenome-
non extremely common at very advanced ages (Pinquart & Sorensen, 
2001). Explanations for the solitude older people experience include, 
inter alia, the social and physical changes they often experience. Life 
events that accompany aging such as retirement, physical and functional 
deterioration, widowhood, physical disability, and the death of family 

Check Your Understanding

Loneliness

Loneliness is a social-emotional state 
that expresses a lack of belonging, 
distance from people or a human en-
vironment, and often a strong yearn-
ing for connection with others. The 
feeling of loneliness does not require 
a person to be alone, but may be the 
result of a life without satisfying so-
cial relationships.
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members or close friends all can contribute to the sense of loneliness and 
social isolation (Lichtenberg, Stickney, & Paulson, 2013). Social isola-
tion makes people feel disconnected from peers and other support sys-
tems, increasing the likelihood that they will respond to telemarketers 
who give them time and attention (Friedman, 1992; Kang & Ridgway, 
1996). In many cases, elderly people who lack ordinary social connec-
tions, such as family and friends, use social contact with marketers, 
salespeople, and other commercial 
contacts as substitute relationships 
(Kang & Ridgway, 1996). Thus, 
loneliness and social isolation may 
impair the quality of elderly people’s 
decision-making, and make it possi-
ble for swindlers to exploit their so-
cial needs in order to defraud them 
(Lee & Soberon-Ferrer, 1997).

Social isolation sometimes contributes to the success of fraud by cre-
ating information gaps. According to Lee and Soberon-Ferrer (1997), 
social relationships provide senior citizens not only with communal sup-
port but also with sources of information about products and services 
that might protect them from consumer fraud. When it is difficult to 
obtain information from sources accessible by computer or smartphone, 
social connections may be the main source of information.

The literature maintains that “opening of the door” to telemarketers is 
sometimes connected to additional factors, including as attributing im-
portance to phone calls, politeness, and the difficulty of ending conver-
sations with telemarketers (Simross, 1994). Moreover, older people have 
more leisure time than young people (Werner, 1997). Some researchers 
also claim that older people tend to be more trusting of people, and this 
applies to salespeople as well (Hough, 2004; Simross, 1994). Therefore, 
many seniors are willing to be more trusting of others and approach 
marketers’ offers naively, which helps make them easy targets for tele-
marketing scams (Hough, 2004).

The Elderly, Decision-Making, and Declining 
Cognitive Abilities

In order to avoid telemarketing fraud, the customer must be able to un-
derstand the information received, remember details of the offer, pro-
cess vital information, retrieve relevant information, ask appropriate 
questions, integrate the information, and evaluate what is being offered. 
Individuals with limited cognitive abilities may fail in some or all parts 
of this process, have difficulty in dealing with the information to which 
they are exposed during consumer activities, and thus be more vulnera-
ble to consumer fraud. Although low cognitive abilities are often a key 

Check Your Understanding

Social Isolation

Social isolation is a state of little 
or no interaction between a person 
and his or her social environment.
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factor facilitating fraud (Lee & Geistfeld, 1999; Lord & Kim, 1995; 
Lee & Soberon-Ferrer, 1997), few empirical studies focus on the rela-
tionship between cognitive decline and telemarketing fraud in general, 
or on the elderly in particular.

Although many seniors maintain good cognitive functioning until a 
very advanced age (Hedden & Gabrieli, 2004), the cognitive decline that 
sometimes accompanies aging can affect the quality of older people’s 
economic decision-making and increase their chance of being deceived. 
Cognitive decline includes a wide range of symptoms associated with 
the aging process, such as impaired executive cognitive abilities (Grieve, 
 Williams, Paul, Clark, & Gordon, 2007; Lamar, zonderman, &  Resnick, 
2002), forgetfulness, lower ability to maintain concentration and focus, 
decline in problem-solving abilities (Allen, Bruss, Brown, & Damasio, 
2005; Fotenos, Snyder, Girton, Morris, & Buckner, 2005), changes in 
the ability to perform familiar tasks, difficulties in learning new tasks 
and skills, damage to reality testing, and difficulty in spatial and tempo-
ral orientation or the anxieties about losing them (Bosworth, Schaie, & 
Willis, 1999; McNeal et al., 2001; Ofstedal, zimmer, & Lin, 1999; 
 Rahkonen et al., 2001). Elderly people, especially the oldest-old (aged 75 
and over), often suffer from irreversible loss of sensory function, such as 
vision and hearing, slow functioning of the central nervous system, and 
a decrease in memory functions (Hultsch, Hertzog, & Dixon, 1990). 
Older adults also have deficiencies in various tasks requiring cued recall 
memory and associative memory (Kausler, 1994; Chalfonte & Johnson, 
1996; Naveh-Benjamin, 2000; Castel, 2005).

Studies show the cognitive decline that accompanies the aging pro-
cess often leads to poor decision-making (Band, Ridderinkhof, & 
 Segalowitz, 2002). The decline in executive functions, a key factor in 
decision-making, negatively affects the quality of decision-making (Raz, 
Gunning-Dixon, Head, Dupuis, & Acker, 1998; West, 1996) and the 
ability to perform mathematical operations (Bull & Scerif, 2001; Van 
der Ven, Kroesbergen, Boom, & Leseman, 2012). Working memory 
capacity determines performance on both ordinary calculations and 
more complex mathematical processes done in writing (Geary, 1993). 
These cognitive impairments and their impact on the quality of decision- 
making also may be detrimental to activities essential for proper eco-
nomic conduct, such as valuation of products, retrieval of comparative 
prices, speed of information processing, and weighting data, which are 
critical for coping with complex consumer decisions. Lusardi, Mitchell, 
and Curto (2014) found older individuals generally, and especially those 
aged 75 and older, are less able to cope with economic sophistication and 
failed to make good economic choices in asset valuation, financial risk 
assessment, investment selection, and tariff assessment. Fraudsters are 
aware of these weaknesses and construct their scams to take advantage 
of the cognitive weaknesses some elderly people experience.
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Studies show that execu-
tive functions are a limited 
resource and that prolonged 
use reduces their quality and, 
therefore, the quality of eco-
nomic decisions (Bayer & 
Osher, 2018; Bayer, Ruffle, 
zultan, & Dwolatzky, 2018). 
Long, persuasive conversa-
tions that include many de-
tails make it difficult for some 
elderly people to concentrate, 
remember, process infor-
mation, and deal with the 
telemarketers’ offers. The embarrassment that sometimes accompanies 
having difficulty understanding a transaction or remembering details 
also may contribute to an elderly person’s acquiescence and the success 
of the fraud. In this context, swindlers sometimes also use deliberate de-
ceptions to take advantage of memory deficits and some elderly people’s 
reticence to internalize that they do not remember well or remember 
some things incorrectly (Jacoby, Bishara, Hessels, & Toth, 2005).

The traits in this description intensified when elderly people suffer 
from disease that impairs their cognitive abilities, or discretion, or both, 
and increases their vulnerability to consumer fraud. In addition, illness 
also may affect the preferences and behavior of elderly people. Bayer, 
Ruffle et al. (2018) show the morbidity of mild cognitive impairment 
(MCI) in the elderly may lead to a change in consumption habits. Their 
study further shows that MCI correlates with taking more financial 
risks, a factor the literature described as influencing the possibility of be-
ing a victim of economic exploitation (Holtfreter, Reisig, & Pratt, 2008; 
Peterson et al., 2014; Wood, Liu, Hanoch, & Estevez-Cores, 2016). A 
poor emotional state also may be a point of exploitation for fraud; some-
times, elderly people are targeted deliberately when they are emotionally 
vulnerable. For example, many elderly people suffer from depression 
(Barcelos- Ferreira, Nakano, Steffens, & Bottino, 2013), which the litera-
ture shows may influence the quality of their economic decisions (Bayer, 
Shtudiner, Suhorukov, & Grisaru, 2018; Harlé, Allen, & Sanfey, 2010).

The disease severely affecting cognitive abilities, as in people with de-
mentia and Alzheimer’s disease, reinforces this situation. In light of the 
increase in life expectancy, and the growing number of elderly people, 
in the last few decades, there has been a rapid increase in the number 
of elderly people suffering from these diseases (Hebert, Scherr, Bienias, 
 Bennett, & Evans, 2003). The onset of Alzheimer’s dementia is usu-
ally an impairment of memory and the ability to learn new information. 
Over time, there is extreme deterioration of other cognitive abilities, 

Check Your Understanding

Executive Functions

Executive functions are responsible for 
the regulation, integration, transforma-
tion, and design of a wide range of cog-
nitive resources while these are in use. 
Executive functions are not expressed in 
individual behaviors but in a wide range 
of functions. The quality of a person’s 
executive functions significantly affects 
his problem-solving and decision-making 
abilities.
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including the ability to concentrate, plan, and solve problems, draw con-
clusions, reason, communicate with others, exercise judgment, or orient 
themselves in space (Burns & Iliffe, 2009). At those stages of the disease 
when the elderly person still can function and communicate on the req-
uisite level, swindlers may exploit the situation fraudulently.

Behavior After and During Fraud: Failure to Report and 
Underestimating the Phenomenon’s Severity

Despite telemarketing scams’ prevalence and the damage they cause, 
society and academic literature pay little attention to this form of ex-
ploiting the elderly. In many cases, society does not treat the problem of 
defrauding the elderly as a serious problem, and sometimes society and 
the authorities even attribute a degree of guilt to the victim (Gross, 1999; 
Shichor, Sechrest, & Doocy, 2001). Authorities often treat it as less se-
vere than violent crimes (Deem, Murray, Gaboury, & Edmunds, 2002).

Many elderly people who have been defrauded do not tell their fam-
ilies or report to enforcement agencies (Deem, 2000; Friedman, 1992; 
 Johnson, 2003; Lee & Geistfeld, 1999; Wasik, 2000), which means the 
exact scope of the phenomenon and resultant damages is unknown. 
Studies have found that older individuals are more likely to be unsure 
about the legality of salespeople’s business practices than the rest of the 
population and, therefore, tend not to report or identify frauds (AARP, 
1996). Even in cases when it is clear to an older person that they have 
been defraud, many tend not to file a report because of the shame, em-
barrassment, and humiliation they feel because they were deceived and 
“fell into a trap.” Many seniors say they feel “stupid” and are embar-
rassed by the fact that they believed the swindlers. Sometimes, they are 
afraid to report scams they suffered for fear of stigmatization and label-
ing. This feeling sometimes links to their age, and a feeling that previ-
ously “it would not have happened to me,” which intensifies the feeling 
of loss that accompanies old age. Sometimes, elderly people worry that 
if they tell their family, the family will think they are unable to man-
age their financial affairs independently, a concern accompanied by fear 
of deterioration in their situation following the discovery (e.g., being 
moved to nursing home). Social isolation, limited access to enforcement 
agencies, mobility problems, communications issues, and the feeling that 
the complaint will not be handled also contribute to the fact that the 
elderly fail to report fraud (Crown Prosecution Service, 2013).

Economic scams of this type often do not raise immediate warning 
signs in the elderly person’s environment, which makes it difficult for 
family members or the social environment to identify them. Many el-
derly people will report a fraud only after they no longer can face the 
harassment or when after the economic damage is large and the burden 
becomes unbearable, which makes it difficult to identify and stop the 
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fraud when it is still possible to minimize the damage. If telemarketing 
fraud continues and involves scams that dilute the elderly person’s finan-
cial resources over time, rather than immediately, relatives or others will 
find it difficult to detect unusual activity or identify it as fraud (Quinn & 
Tomita, 1997). If fraud is not reported and is difficult to detect in early 
stage, the damage may be on-going and substantial. The delay impedes 
locating and punishing offenders. Fraudulent companies are aware that 
offences against the elderly are reported less frequently, and of the fact 
that elderly people sometimes find it difficult to remember details about 
the swindler or provide investigators with sufficiently detailed informa-
tion if the matter does reach the authorities. These factors reduce the 
risk they take when defrauding elderly people.

Discussion and Conclusions

Is Aggressive Marketing to the Elderly a Sure Path 
to Financial Fraud?

In a reality in which skilled, sophisticated swindlers are a telephone call 
away from their victims, fraud becomes a risk that hangs over the heads 
of all consumers. From a stereotypical perspective that considers older 
people “easy prey,” many swindlers prefer to focus on scams that target 
the elderly in general, and the frail elderly in particular. For some elderly 
people, traits associated with old age may make it easier for fraudulent 
companies to commit fraud, while being more likely to avoid punish-
ment, and be able to continue operating.

Is every encounter between an elderly person and a fraudulent com-
pany a sure path to victimizing the elderly person victim? The answer is 
definitely “No.” Many elderly people function independently and know 
how to deal with swindlers who try to deceive them. However, the en-
counter between fraudulent companies and certain elderly people may 
indeed entail a high risk of economic and psychological harm. How do 
you differentiate between these? The lack of in-depth studies examining 
the relationship between old age and its characteristics, and telemar-
keting scams and their characteristics, makes it difficult to make this 
distinction and develop effective tools for identifying those older people 
who are at greater risk. There are senior citizens who live independent 
lives and do not suffer from illness, extreme cognitive decline, or loneli-
ness and social isolation. It can be difficult to distinguish between these 
people, who can deal with swindlers and avoid being defrauded, and 
those elderly people for whom any encounter is a sure recipe for becom-
ing a victim of significant fraud. This makes it challenging for individ-
uals or agencies to intervene without harming the independence of the 
elderly. Therefore, research that might provide tools for early detection 
of potential victims and individualized preventive measures would make 
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an important contribution to reducing the scourge of fraud that targets 
the elderly.

In the absence of effective tools for pinpointing the individuals who 
are prone to fraud, broad policy measures sometimes protect all elderly 
people from contact with telemarketing companies, such as “do not call” 
lists that block elderly people’s phone numbers from telemarketers, or 
having family members, support services, or other agencies involved in 
the management of elderly people’s financial affairs. These methods are 
fraught with dilemmas about their legitimacy and how best to prevent 
fraud of the elderly. On one hand, access to telemarketing facilitates and 
enables exploitation of the elderly, but on the other hand, telemarket-
ing does help many elderly people access services and products, and al-
lows them contact with companies, without making the effort required 
to leave the house. Preferably, elderly people should be able to choose 
between these options themselves. A broad generalization that keeps 
elderly people from purchasing over the telephone prevents them from 
managing their money independently and privately. Any measure that 
does not also limit other populations may result in age discrimination, 
impairment of elderly people’s autonomy, and their right to manage their 
lives independently. The desire to protect senior citizens from fraud and 
exploitation must be in balance with maintaining their independence 
and dignity, taking their wishes into account, even if this sometimes 
involves certain risks. Attempts to help the elderly easily can undermine 
the basic right of every person to make their own decisions, even if at 
times they may appear to other people as bad decisions.

Many countries are fighting the phenomenon of fraud targeting the el-
derly through legislation that allows them to change their decision after 
being given sufficient time to reconsider and consult with others. These 
arrangements give people over a certain age a longer period to reassess 
and cancel telephone transactions than younger people. These methods, 
assuming they do not cause the deprivation of the elderly person and 
exclusion from certain products, are a positive step because a large share 
of the fraud is the result of manipulations and situations that disrupt the 
elderly person’s ability to make informed decisions at a given moment. 
Granting seniors additional time for calm deliberation gives them the 
opportunity to reconsider. However, these initiatives often are too com-
plex for some consumers, and it seems highly sophisticated swindlers 
will find ways to overcome these barriers.

Several countries are trying to combat elder fraud by holding the 
parties involved in the payment – that is, the banks and credit card 
 companies – responsible and requiring them to give refunds in cases in 
which they likely could have identified irregular transactions and thereby 
prevent the fraud. The possibility of financial impact on these interme-
diaries could lead to their greater involvement, attention, and sensitivity, 
thereby helping to reduce and detect fraud.
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Finally, people should remember that despite the ugliness and wide-
spread distribution of this phenomenon, the majority of society rejects 
and condemns such behavior toward the elderly. Therefore, it is import-
ant to develop awareness of possible fraud among the elderly, their fami-
lies, support agencies, authorities, financial institutions, and institutions 
that provide services to the elderly and the general population, which 
may help to identify and reduce this ugly phenomenon.

Discussion Questions

1  Is it legitimate to approach lonely or socially isolated individuals and 
use their need for social interaction to sell products? 

2  Where is the boundary for legitimate and illegitimate use of con-
sumers’ impulses, weaknesses, and cognitive biases? 

3  Do you believe that, in order to combat the phenomenon of tele-
marketing fraud, it is necessary to reduce the access of the elderly to 
telemarketers, even at the cost of harming their independence? 
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Notes
 1 Some recent studies do not differentiate between telemarketing fraud and 

other types of fraud (e.g., online scams, etc.), making it difficult to pinpoint 
the extent of this phenomenon alone. Anderson (2013) estimated that in 
2011, close to 11% of all people in the USA were victims of some type of 
financial fraud. Doocey, Shichor, Sechrest, and Geis (2001) estimate the an-
nual loss from telemarketing fraud in the USA is about $40 billion.

 2 Akerlof and Shiller (2015) consider this process as “the phishing equilibrium.”
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Introduction

Since he became president, Donald Trump has used Twitter more than 
2,000 times, waxing eloquent in 280 characters or less on “Crooked 
Hillary,” “Low IQ Crazy Mika,” and a host of other issues ranging 
from the dismissive (a disinvite to a New Year’s Eve party) to the deadly 
serious (a potential nuclear standoff with North Korea). Number 45 
tweets so often that there are dual accounts, one for official business 
(@POTUS) and another for private musings (@realDonaldTrump). In all 
likelihood, Mr. Trump will be the first US president to have a separate 
section in his presidential library dedicated solely to his tweets and use 
of social media.

There is no doubt this is an historic presidency in terms of its trans-
parency and immediacy. It is the presidency of the second wave of Mil-
lennials who define and shape the world of social media. No longer do 
traditional major TV or cable news networks wield the powers of news 
making and agenda setting. Twitter, Instagram, Snapchat, YouTube, 
and Facebook have infiltrated the journalistic battlefield and are there to 
stay. The oligarchies of the major media outlets in the context of what 
we as news consumers have access to have gone the way of the Roman 
Empire. President Trump is representative of this new wave of uncen-
sored openness and new social media winning strategies.

The Branding Connection (or Disconnection)

There has been a litany of complaints about the president’s use of his 
private Twitter account since he took office with most stating that, at the 
very least, it is not befitting of the president to have such a public pres-
ence outside of traditional settings such as White House news briefings. 
Following the Monica Lewinsky affair, President Bill Clinton stated that 
even presidents had the right to a private life. If so then maybe President 
Trump has the right to a public one. It is not as if 1600 Pennsylvania Av-
enue is an impenetrable lead box in terms of the private lives of the First 
Families. Since the age of television, presidents, First Ladies, and their 
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children have had an impact on public preference and product percep-
tion. A classic example is in the world of US sports. Since the Gilded Age, 
baseball had been “America’s Game” played as far back as during lulls in 
battle during the Civil War. Babe Ruth was as much an “American icon” 
as George Washington.

Then came the presidential election of 1960 when a tousled young 
millionaire Senator named John Fitzgerald Kennedy (JFK) from Mas-
sachusetts and his cosmopolitan wife Jackie took up residence in the 
White House. Their summer retreat in Hyannis Port, Massachusetts, 
and the beaches nearby were spontaneous touch football fields where 
even famous National Football League (NFL) players received invita-
tions to join in on the fun. The age of Camelot brought about the pillbox 
hat and a penchant for flinging the pigskin around the front yard like 
their athletic young president. Today, the Super Bowl is annually the 
most-watched televised event of the year in the USA, and Super Bowl 
Sunday is as close to a national holiday as you can get without actually 
being one. Not to put too fine a point on it, but try to remember the 
last World Series party you were invited to. The NFL, of course, was 
thrilled, and is still today, but corporations generally avoid connections 
of their products and brands with political positions (Matos, Vinauales, 
& Sheinin, 2017), and presidents certainly put forth their sentiments on 
political issues. That being said, it is sometimes simply unavoidable for a 
product to be associated with a particular occupant of the Oval Office, 
be it positive or negative.

The Kennedy-NFL branding connection was not just a one-shot deal. 
The US public follows the First Family almost as rabidly in terms of 
trend as its British counterparts across the Atlantic follow the House of 
Windsor. Jellybean manufacturers cheered, and gourmet jellybean stores 
popped up in malls across the country during the presidency of Ronald 
Reagan when the public came to know he kept a large bowl of jellybeans 
on his desk in the Oval Office to snack on. Broccoli farmers cringed 
when President George Bush, Reagan’s successor, announced publicly 
he hated broccoli and refused to eat it. Bill Clinton’s yearning for Mc-
Donald’s Big Macs that dated back to his boyhood days in Hope, Arkan-

sas, probably filled Burger 
King boardrooms with angst 
throughout the 1990s. We 
also gleefully filled out our 
NCAA1 Basketball Tourna-
ment pool sheets with Presi-
dent Obama for eight years, 
office policy be damned. 
President Trump is no differ-
ent in this regard. The pres-
ident’s private account has 
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more than 32 million followers (Burke, 2017). Perhaps, his Twitter us-
age is the equivalent of that perfect spiral for a touchdown from JFK to 
RFK2 on a Massachusetts beach back in 1961.

The president himself is also a product that is subject to branding, 
and so is the nation he leads and represents. Donald Trump was not the 
first president to make effective use of social media tools – that would 
be Barack Obama – but he has been able to brand himself effectively 
throughout the Republican primaries straight through his general elec-
tion victory. The parallels of strategy between the two campaigns are 
striking: Obama clearly went for the Kennedy-esque, offering youth 
and vigor with the hallmark “Change We Can Believe In,” while 
Trump deftly tapped in to  Ronald Reagan’s strong-man populist ap-
peal with “Make America Great Again” that echoes in the same timbre 
as the Great Communicator’s hallmark slogan “It’s Morning in Amer-
ica.” zavattaro (2010) correctly concluded that presidential politics is 
now candidate-centered, as opposed to platform-centered. Thus, direct 
informal presidential communication with the electorate not only is 
advisable but also may be habitual in the future.

One of the controversies swirling around Trump’s tweeting habits is 
that many critics feel he is harming the US reputation abroad with his 
actions, especially when he engages in a back-and-forth exchange with a 
political rival (foreign or domestic) or member of the media. This “rep-
utation” of the USA is just another way of branding (Garbacz-Rawson, 
2007) – only it is the nation itself, as opposed to the individual lead-
ing it. The “America First” style of nation branding that Trump pre-
fers (tight borders, limited immigration, and projection of economic and 
military power) enamors him to his base but chafes those who believe 
that the twenty-first century is an era of globalization. This zero-sum 
game about where the USA is going, how it is doing, and what it should 
be is a good deal of what fuels the fire of what we now call the “fake 
news|” controversy. Trump’s political opponents view the White House 
as a font of untruths and flat-out lies, while the administration sees the 
mainstream media as manufacturing false information just to stymie the 
president’s agenda and drag down his approval ratings. The president 
has taken to Twitter at every available opportunity to fire back at who 
he calls the real purveyors of “fake news,” even offering a trophy to the 
least credible of the lot, by which he means every outlet with the excep-
tion of Fox News (Segodnya, 2017).

Many see Trump as machine- 
gunning the whole media crowd 
from the stately New York Times 
to the world- renowned CNN3 
with nothing but blanks as 
these outlets are trusted implic-
itly to report in an unbiased and 
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even-handed fashion. There exists, however, evidence to the contrary that 
provides powder for the president’s shells. As it turns out, “fake news” in 
the mainstream media does exist (Herman, 2017), and it does so in the 
form of the presentation of misleading information as well as sweeping un-
der the proverbial rug any story that calls into question already accepted 
dogma. This does not mean that the president has been completely and 
utterly truthful in every tweet. The New York Times is clearly not “failing,” 
and CNN’s ratings have not hit “rock-bottom” as the president has either 
stated implicitly or implied over Twitter. Previous presidents have had testy 
relations with the press, but few have retaliated with the zeal that Trump 
has. In examining his personal tweets that generate all the attention (as op-
posed to the arid official @POTUS versions), not all his tweets are about the 
so-called “fake media.” An excellent question to ask, and one the research 
here takes up is, what motivates the president to pick up his smartphone? 
Or, conversely, does anything give Mr. Trump pause on the keyboard? It is 
these queries that drive the hypotheses behind the model the forthcoming 
paragraphs will outline.

The President’s Use of Twitter: More than Just 
Combating “Fake News”

Fox News is and has been for years the undisputed king of cable net-
work news, far outstripping its main rivals CNN and MSNBC in the 
all- important ratings department, and it has done so by boldly branding 
itself as the go-to channel for conservatives to get their information. 
Preaching to the choir generates loyal viewership, and Fox News has seen 
only growth in that department the past decade, no matter which party 
was in power, and there is no end in sight to its reign at the top of the 
cable news hierarchy. The president himself is engaging in his own sort 
of “media branding.” He has stated in no uncertain terms that he uses 
social media as a way to get “the real story” the way he sees it to the peo-
ple directly, without it being distorted through the lens of a group he sees 
as obviously hostile to him. President Trump presents himself as a social 
media Robin Hood emptying his quiver from the Sherwood Forest of the 
White House lawn, while the Sheriffs of Nottingham of the mainstream 
media look on in helpless frustration as his Twitter projectiles strike 
home with unerring accuracy and sharper point. Like the Robin Hood 
of legend, when the president has aimed his bow directly at his foes he 
rarely misses the mark in terms of artfully skewering the target. CNN, 
for example, has been a presidential pincushion in terms of accusations 
of being the gold standard of fraudulent information. President Trump 
has even gotten personal with anchors of popular news shows, such as 
MSNBC’s Morning Joe. He has belittled its main anchors Joe Scarbor-
ough and Mika Brzezinski referring to them in tweets as “Psycho Joe” 
and “Low IQ Crazy Mika” in a tweet-for-tweet back-and-forth jab fest 
(Cannon, 2017). Trump had even raised questions about Scarborough’s 
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involvement in the death of an intern at his office when he was a member 
of Congress back in 2001 (Devaney, 2017), even though the coroner 
ruled it an accidental death due to a heart condition and a subsequent 
fall. Co-anchor of Morning Joe Brzezinski was quick to respond and 
keep the bonfire going by saying the president was throwing around 
false conspiracy theories, muffling the first Amendment and acting inap-
propriately. Scarborough himself simply tweeted that the president was 
“not well” (Tornoe, 2017). The president, of course, was in fine fettle 
and probably should have received a thank-you card for all the ratings 
he generated during the brouhaha as well as helping make MSNBC the 
cable proxy refuge for wounded liberals still stinging from Hillary Clin-
ton’s demoralizing defeat months earlier, as MSNBC enjoyed a surge in 
total daily viewership exemplified by a 105% increase over 2016 in May 
2017 (Associated Press, 2017).

Fox News and President Trump, conversely, enjoy a relationship that 
a crackerjack marriage counselor would envy. Exclusive interviews, fre-
quent references, tweets of praise for its reporting on specific issues that 
please him, and appearances on Fox & Friends make the White House 
and Fox News Network one big happy family. Franklin and Eleanor 
Roosevelt should have had such a close and fruitful political partnership.

CNN, which Trump describes as the most “untrusted source” of news, 
gets bashed on Twitter its fair share for sure but seems more respected by 
the president in general by comparison to say, MSNBC. The president 
will indeed take his twitter potshots at the network on a regular basis, 
but there will never be a personal attack on an Anderson Cooper. For 
reasons known only to himself, the president has in no uncertain terms 
made CNN, by both tweet and implication, the ultimate villain in the 
“fake news” conflict along with the New York Times but has kept his 
comments relatively impersonal while in the Oval Office.

The Model

The regression model in the present research is based on the premise that 
the president has partial motivation to tweet from his desire to combat 
“fake news” as he sees it and, thus, the model has representations of the 
primary sources of his complaints on the matter, those on cable. Obvi-
ously, worrying about “fake news” is not Mr. Trump’s sole concern as 
chief executive, so the model will include other explanatory variables to 
account for the day-to-day influences that a president is likely to encoun-
ter and that encourage him to tweet.

Data

For this analysis, all of Mr. Trump’s private account tweets from the day 
of his inauguration to the last day of 2017 from All the President’s Tweets 
from CNN.com comprise the data set. This data set does not take into 
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account all of the president’s tweets prior to his inauguration. For the 
purposes of this research, the private account serves as the source of the 
data set. For the independent variables representing the three cable news 
networks in the model, all the weekly prime-time ratings of the 49 weeks 
from Mr. Trump’s inauguration to the end of 2017 represent them nu-
merically in the model. The source of the data set is www.adweek.com/
tvnewser. Significant US news events, significant world news events, and 
unexpected disasters’ source is 2017 Current Events\Infoplease, yielding 
a total of 49 cases (N = 49).

The OLS Regression Equation

Number of Tweets On Personal Twitter Account Per Week = a + 
b1(CNN) + b2(FoxNews) + b3(MSNBC) + b4(USNewsEvent) + 
b5(WorldNewsEvent) + b6 (UnexpectedDisaster) + e

Variables in the Equation

The Dependent Variable

The dependent variable, number of Trump’s tweets per week on his per-
sonal account, is simply the number of times he tweeted on his personal 
account @realDonaldTrump per week during his presidency in 2017 fol-
lowing his inauguration (see Table A1 of the Appendix).

The Explanatory Variables

CNN

President Trump, as the ex-host of the TV show The Apprentice, is a 
television ratings fiend and extremely knowledgeable as to what makes 
a television show successful, news show or otherwise. It is almost a lead 
pipe cinch to conclude that he follows the ratings of the major news 
networks as he did The Apprentice and its time-slot competitors when 
he was its host. The president makes frequent references to ratings when-
ever possible, almost exclusively in the negative. CNN has been a target 
of the president on multiple occasions either by name or in veiled refer-
ence (the most “untrusted source in news” as one particularly barbed 
tweet put it) but has not been the victim of a presidential full frontal 
smartphone assault as MSNBC has, for example. This is probably in 
part due to the network’s longevity, international reputation and the 
journalistic chops of its mainstays in addition to its current third place 
standing in the ratings behind both Fox News and Trump arch-nemesis 
MSNBC, which makes it less of a threat and tempting target. Or maybe 
it is the decades of the intro by Darth Vader intoning ominously, “This 
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is CNN.” Take your pick. In any event, despite the president’s inherent 
disdain for the network, for the most part the most ardent vitriol is saved 
for other areas and any splash made by CNN is likely to be met with a 
shrug and a brush off rather than a volley of tweets unless it is of Wa-
tergate or Monica Lewinsky proportions. Thus, it is expected that the 
relationship between the CNN variable and the number of tweets per 
week will be (surprisingly) negative.

Fox News Network

Hypothesizing the direction of this variable is easier than picking the 
winner of a one horse race. As more people watch Fox, the president will 
certainly laud the success and want to be a part of it. The president loves 
a winner and the undisputed kings of cable news will have Number 45 in 
their corner for as long as he is in office unless some cataclysmic change 
takes place. Fox News has been the right-wing standard-bearer for years 
on end and any conservative worth their political salt would do back 
flips to be on friendly terms with a network that reaches into the living 
rooms of the most conservative homes in the country by a long shot. The 
president understands this very well and his tweets reflect it, with never 
a discouraging word, plugs for upcoming Fox News shows and even in-
terviews done by the First Lady. This a relationship that would put fam-
ily therapists out of business for good and rivals the press relationships 
that FDR and Reagan had with the press corps during their presidencies. 
The president makes the most of every opportunity through Twitter to 
solidify his relationship with the network and will continue to do it often 
in the future. Without question, it is hypothesized that the Fox News 
variable will be positively related to Trump’s tweeting.

MSNBC

Given the sheer level of animosity and the network’s clear role as cable 
news’ foil to Fox News, no matter what fortunes befall MSNBC the pres-
ident would either deride them as a fluke if a success or twist the knife 
in further if the opposite were true. This is true ideological polarization 
at work. If MSNBC were to be in the spotlight for any reason, expect 
the president’s smartphone keyboard to be hot to the touch, especially 
around 7 a.m., one of his favorite times to tweet and coincidentally the 
same time as MSNBC’s Morning Joe, home to his favorite media spar-
ring partners. MSNBC also happens to be the most likely favored net-
work of Hillary Clinton fans who Trump, though he won the election, 
still hates like poison and takes every opportunity to blame “Crooked 
Hillary” for everything that’s wrong in the world. Although MSNBC is 
a fledgling network in comparison with CNN and Fox News, its cur-
rent number two network news ranking and its left-leaning tendencies 
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combined with dealing a healthy dose of criticism of the president on a 
regular basis would make MSNBC a prime Twitter target for the presi-
dent and thus the relationship is expected to be positive.

US News Events

From the tragedy of the mass shootings in Las Vegas to the ugliness in 
Charlottesville to NFL players kneeling during the national anthem, the 
president has had his say on Twitter, and at length. From a news stand-
point, the president is a homebody with his ear to the American soil. No 
one can accuse the president of being ill-informed of anything that is 
the hot topic at the office water cooler or at the town diner. No matter 
what the issue, Mr. Trump knows about it, has an opinion on it, and is 
more than willing to tweet about it. Just ask NFL Commissioner Roger 
Goodell. That being said, US News Events is expected to have a positive 

relationship with the amount 
of the president’s tweeting. 
A dummy variable was used 
to capture the effects of this 
variable, with the case taking 
on a value of one if a signif-
icant event occurred during 
the time period and zero 
otherwise.

World News Events

There is a school of thought in international relations that states that one 
ought to play one’s foreign policy cards close to the vest. President Trump 
did not attend that school and one can safely make the assumption that 
he uses tweets as public barometer, media strategy, or as a negotiation 
tool. His tweets are replete with explicit examples of US foreign policy 
strategy, especially with reference to North Korea and his special friend 
Kim Jong-un, whom he has tagged with the moniker “Little Rocket 
Man.” Whether this is playing Texas Hold ’Em with your cards back-
wards by accident or scaring the living daylights out of your opponent by 
design no one is quite sure. What is sure is that the Dear Leader of North 
Korea would be wise to get a Twitter account and join the 32 million 
others who know that the president is irritated enough with his constant 
missile testing to mention “the button,” which is not a good thing since 
many believe he will fuse North Korea into a giant pane of glass at the 
drop of a hat and drop it himself. Thus, this variable will have a positive 
relationship with the number of weekly presidential tweets. A dummy 
variable was used to capture the effects of this variable, with the case 
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taking on a value of one if a 
significant world event oc-
curred during the time period 
and zero otherwise.

Unexpected Disasters

Though not nearly as bad as 
the record-breaking year of 
2005 when people in hurri-
cane prone areas had to worry 
about losing their roofs to storms named after college sororities two 
days before Thanksgiving, the 2017 hurricane season gave us three of 
the worst natural disasters in decades in Hurricanes Harvey, Irma, and 
Maria. Texas, Florida, and especially Puerto Rico sustained extensive 
damage. This was indeed the perfect time for the “Twitter Presidency” 
to come of age. The president tweeted that he was tracking each storm, 
when help was on the way and details of his visit to each location. It was 
a far cry from President George W. Bush who initially just flew over the 
smoldering Superdome frowning during Katrina in 2005 or a paralyzed 
Bush I administration during Hurricane Andrew in 1992. The president 
seemed highly attuned to the plight of the people in each storm’s path 
and heaped praise upon first responders and those who mobilized to 
get supplies to the storms’ victims. Despite the criticism leveled at the 
president with the response with regard to the recovery from Maria in 
Puerto Rico, the president’s tweets depicted an engaged chief executive 
well versed in the gravity of each situation. Therefore, the Unexpected 
Disasters variable will have a positive relationship with the dependent 
variable. A dummy variable was used to capture the effects of this vari-
able, with the case taking on a value of one if a natural or other disaster 
occurred during the time period and zero otherwise.

Discussion of Results

The model overall performed fairly well with four of the six explanatory 
variables reaching significance with an R-square value of .44 (see Table A2 
of the Appendix). Two of the cable news media variables came up signifi-
cant (CNN and Fox News) and in the correct direction as predicted vali-
dating those hypotheses. The Beta weights for both are robust indicating 
impact as well as significance. The failure of the MSNBC variable to reach 
significance by a long shot and the anemic Beta weight is perhaps the mod-
el’s major shortcoming. Perhaps, this author placed far too much emphasis 
on the skirmish between the president and the hosts of MSNBC’s Morning 
Joe and overestimated the importance of the network’s new found success 
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in the ratings war. More attention should also have probably been paid to 
the tweet where the president stated that the hosts of Morning Joe were 
not necessarily bad people, just put under pressure by network executives 
to discredit the president in their reporting. Another surprise in the model 
was the failure of World News Events to reach significance along with a 
similarly tepid Beta weight. Given the criticism of the Obama adminis-
tration with regard to handling ISIS and reports of his own success with 
rolling the Islamic State back under his watch along with the exchanges 
with Kim Jong-un that had the nuclear war Chicken Littles out in force, 
it was a surprise to see this part of the model fail. One would think that 
these ongoing events would be a major motivating factor for the president 
to start typing, but surprisingly enough, this was not the case.

Perhaps, though, we are dealing with a president that is more inter-
ested and adept at the domestic than the foreign. The two presidencies 
thesis, in which the presidency is divided into two separate spheres, one 
foreign and one domestic (Canes-Wrone, Howell, & Lewis, 2008) seems 
to be in play here. If one examines the president’s tweets, there is a dis-
tinct domestic bent in terms of subject matter and area. Job creation, 
the border wall, immigration policy, healthcare, and tax reform are all 
major issues the president has tweeted on repeatedly during the first year 
of his presidency with his first major legislative victory being in the do-
mestic area of tax policy. Bill Clinton was no different. The president 
who turned a major deficit into a surplus in his eight years in office 
could sport no major foreign policy trophy. Conversely, Ronald Reagan 
arguably won the Cold War by beating the Russian bear to death with 
a checkbook but left a budget deficit of historic proportions for his suc-
cessors to grapple with. Maybe if Clinton and Reagan were president in 
the age of today’s social media, they would have tweeted in the areas of 
their respective expertise, be it domestic or foreign affairs.

The explanatory variable US News Events performed as expected. 
Along the lines of the two presidencies thesis discussion in the previous 
paragraph, if Mr. Trump falls in the category of a president who favors 
the domestic side of the presidency, then it stands to reason that news on 
the home front will be his forte. That certainly came through in the model 
and in the examination of his individual tweets no topic is out of the realm 
of the president’s twitter commentary reach. The best example would be 
the flap over the kneeling of National Football League players during the 
playing of the national anthem before games. It was started by former San 
Francisco 49ers player Colin Kaepernick to protest racial injustice across 
the USA. Trump sees it as a blatant disrespect for the American flag and 
all who fought to defend it. Trump’s supporters and a good deal of NFL 
fans agree with him. The president fired off a fusillade of tweets that lasted 
weeks that called for boycotting of games, refusing to watch games on TV 
(Trump the ratings maven at his best again) and called out everyone from 
the NFL commissioner’s office on down to individual players. He praised 
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owners who demanded their players stand for the anthem and made sure 
everyone knew when Vice President Pence walked out of an Indianapolis 
Colts game when some players took a knee during the anthem. Never has 
a sitting president become involved in such a way in dealing with a protest 
during a sporting event. God only knows how he would have dealt with 
the raised Black Power fists at the 1968 Olympics in Mexico City, but with 
the 2018 Winter Olympics days away, you can bet the US athletes will be 
standing rock-steady for our national anthem.

Being commander-in-chief often entails being reassuring-voice-in- 
chief. This often happens at the spur of the moment, when the president 
least expects it or finds it politically expedient. Such was the problem in 
2017 during the months of August through October when Hurricanes 
Harvey, Irma, and Maria arrived in the Atlantic basin. A high-energy 
person thrives under these circumstances and our current president cer-
tainly fits the description. That the Unexpected Disasters variable per-
formed best of all with the “heaviest” Beta weight and significance at the 
p<.005 level was not surprising given that Trump seems to feed off of 
excitement and challenges and the threat of a monster landfalling hurri-
cane certainly provides those. The president turned amateur meteorolo-
gist from the outset, tweeting about the storms while they were still well 
offshore, advising the populace that he was watching them. He did not 
stop there, tweeting especially during Harvey and Irma in all caps “we 
are with you” to the people affected as a reminder that they were not old 
news in the Oval Office. Moreover, it seemed genuine and heartfelt and 
expressed the sentiments of an entire nation in a single tweet, a signifi-
cant departure from the politically motivated messages designed to de-
liver a blow or drive home a point. It was one human being reaching out 
to others in a firm reassuring tone that in the end, everything was going 
to be alright, and we were all in this together. For Trump, they were per-
haps the finest hours of his presidency to date, eclipsing the tax overhaul 
victory easily, at least from this vantage point. Crises often bring out the 
better angels of our nature and this was the case for the president. If one 
can call the bird that serves as the logo for Twitter a dove, during and 
following the hurricanes Number 45’s tweets were olive branches and 
rainbows to people who needed to know their president cared.

Suggestions for Future Research

The model here only scratches the surface of this particular line of re-
search. It is groundbreaking, unique, and a worthy addition as a subfield 
of presidential studies. One thing that intrigued me while conducting this 
research was the times at which the tweets were sent, especially in re-
sponse to a particular event. This author would like to see future efforts 
in this area focus on “time lapse.” That is, the time that elapses between 
a specific event occurring and a tweet on that subject from the president. 
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The level of immediacy and its interpretation would open up a whole new 
avenue in how presidential administrations are structured. For example, 
a long time lapse would allow for consultation with advisors, a polished 
draft, and the like. An immediate burst would indicate the president’s 
own thoughts “straight off the cuff.” Even time of day would be signifi-
cant. It would be interesting to see how many times the president “tweets 
from the hip,” as opposed to ones with a delayed response time. This 
could be a measure of how the president is using (or not) his White House 
staff and Cabinet for advice and would advance the study of White House 
communication procedural dynamics in the process.

Conclusion

Whether the next president uses social media to the extent that Presi-
dent Trump does is a matter of conjecture, but at this juncture, we are 
undeniably in the age of the “Twitter Presidency.” The battle over whose 
news is “authentic” and whose news is “fake news” no doubt will con-
tinue to rage on and will not be solved by even the best White House 
correspondent since Helen Thomas or the most eloquent White House 
Press Secretary since Pierre Salinger. The fact of the matter is we are at 
the dawn of a new age in presidential politics, where ideas and opinions 
are delivered through new unfiltered channels to be digested directly by 
the constituency without any fillers or by-products from the traditional 
journalistic sources.

The “Twitter Presidency” is alive and well and shows no signs of going 
the way of the pet rock or the mullet. It undeniably reaches a generation 
raised on tweets, Instagram posts, Snapchats, and Houseparty hookups 
and subconsciously makes them part of the political process, whether 
the action is a nod in agreement, an angry tweet fired back, or a head-
shake in dismay. “Fake news” may be a plague upon the land due to it 
being the lord of lies but the controversy it has created has put a stake 
through the heart of the monster known as political alienation. Today, 
social media is electric with political chatter with reference to the pres-
ident’s tweets on both sides of the political aisle with the young leading 
the way with over 40% of Twitter users between the ages of 18 and 34, 
according to Statista. That bodes well for our electoral future as that 
number will undoubtedly rise and more age groups embrace the poten-
tial of political efficacy of social media outlets like Twitter. This author 
is not one of the 40% in that key demographic, but you can follow his 
tweets at @DrBrez, where all the news is never fake.

Discussion Questions

1  Do you think the “Twitter Presidency” is one-time phenomenon 
based on the personality of one individual or is it a model for future 
office holders to follow? Explain.
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2  Some say that it is “unbecoming” of a president to utilize social 
media in the way that President Trump has. Others disagree stat-
ing that since George Washington there has been no presidential 
etiquette rulebook that occupants of the Oval Office must follow. 
Which statement do you think is most correct, and why?

3  Some have suggested that purveyors of “fake news” be punished in 
some way for misleading the public, while staunch advocates of the 
First Amendment’s right to free speech say it gives media or social 
media outlets the right to lie, as long as they do not defame the sub-
ject, and it is up to the news consumer to “do his or her homework” 
and fact-check. Do you think there should be some sort of informal 
sanction on those who purposely mislead the public, or is everyone 
responsible for his or her own vetting of any news story? Explain.

4  One of the major criticisms of the “Twitter Presidency” is in the area 
of foreign policy. Some experts feel the president’s tweets give too 
much information away as to US diplomatic and military strategy, 
which could have negative consequences should an international crisis 
arise. Do you think the president jeopardizes national security with 
the content of his tweets on foreign policy issues? Why, or why not?

5  With the advent of the “Twitter Presidency,” some have argued that 
the position of White House Press Secretary has been diminished 
significantly, with people paying more attention to the president’s 
tweets than what is said at White House press briefings. Has social 
media in the White House put the position of Press Secretary on the 
road to obsolescence? Why, or why not?
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Appendix

Table A1  President Donald Trump – Summary of Personal Twitter 
Account Use – 2017.

Date Range Number of Personal  
Account Tweets

01/20 – 01/29 59
01/30 – 02/05 45
02/06 – 02/12 48
02/13 – 02/19 38

(Continued)



Date Range Number of Personal  
Account Tweets

02/20 – 02/26 27
02/27 – 03/05 26
03/06 – 03/12 27
03/13 – 03/19 27
03/20 – 03/26 27
03/27 – 04/02 41
04/03 – 04/09 21
04/10 – 04/16 23
04/17 – 04/23 40
04/24 – 04/30 49
05/01 – 05/07 31
05/08 – 05/14 40
05/15 – 05/21 19
05/22 – 05/28 33
05/29 – 06/04 28
06/05 – 06/11 36
06/12 – 06/18 35
06/19 – 06/25 50
06/26 – 07/02 58
07/03 – 07/09 46
07/10 – 07/16 53
07/17 – 07/23 40
07/24 – 07/30 70
07/31 – 08/06 36
08/07 – 08/13 39
08/14 – 08/20 50
08/21 – 08/27 64
08/28 – 09/03 30
09/04 – 09/10 34
09/11 – 09/17 40
09/18 – 09/24 70
09/25 – 10/01 75
10/02 – 10/08 41
10/09 – 10/15 57
10/16 – 10/23 66
10/23 – 10/29 57
10/30 – 11/05 61
11/06 – 11/12 39
11/13 – 11/19 34
11/20 – 11/26 32
11/27 – 12/03 43
12/04 – 12/10 38
12/11 – 12/17 24
12/18 – 12/25 48
12/25 – 12/31 26
N = 49 2,041
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Notes
 1 National Collegiate Athletic Association.
 2 Robert Fitzgerald Kennedy, President Kennedy’s brother.
 3 Cable News Network.
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Introduction

Branding is an essential element of any franchise agreement, as a brand 
is a fundamental asset that enables franchise firms to differentiate 
themselves from competitors (Caves & Murphy, 1976). As zachary, 
McKenny, Short, Davis, and Wu (2011) explain, franchise branding is 
also instrumental in maintaining the internal cohesion of the franchis-
ing network through the dissemination of common values. Nyadzayo, 
Matanda, and Ewing (2011) assert that marketing and branding activ-
ities rely on the franchisees’ abilities and help franchise to understand, 
interpret, and share the brand values.

The European Code of Ethics for Franchising highlights that fran-
chising entails not only legal obligations but also ethical obligations 
with implications on brand values and chain policies (Adler, 2009). The 
tendency of franchisor and franchisee behaviors toward opportunism 
requires strengthening ethical policies to perverse cooperation and cohe-
sion in franchising networks (Brookes, Altinay, & Aktas, 2015). Ethical 
branding and Corporate Social Responsibility in franchising have even 
more fundamental implications on non-financial performance (Kim & 
Pennington-Gray, 2017) and may accrue positive perceptions toward a 
brand with the resulting effects on franchisees’ perceptions (Lee et al., 
2016). Additionally, Dant, Grünhagen, and Windsperger (2011) under-
line the emerging discussions on social responsibility in franchising, 
which summarize the concept of environmental initiates with potential 
benefits on corporate reputation.

This chapter proposes a conceptual framework for ethical branding in 
franchising and the outline of the chapter is as follows. With a focus on 
ethical issues, Section title (Brand Relationship Management and Ethical 
Issues) describes the factors influencing brand relationship management, 
Section title (Franchisor Support and Training) identifies the variables 
affecting brand citizenship behaviors, and Section title (Information and 
Knowledge Sharing) discusses the implications on brand relationship 
quality, while Section title (Brand Architecture, Market Areas, and Dis-
tribution Channels) presents the elements that influence brand equity. 

3 Ethical Branding in 
Franchising
Implications for Brand Values 
and Corporate Culture

Antonella Capriello and Rohail Hassan
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Section title (Power Relationships and Opportunism) concludes with the 
conceptual framework for ethical branding.

Brand Relationship Management and Ethical Issues

In the franchisee channels, brand relationships reflect the development 
and management of the franchisor–franchisee relationship. Key fran-
chising challenges include establishing a franchising network where 
franchisors foster cooperation, creative actions, and ethical behaviors 
in franchisees. Literature indicates the variables that influence the brand 
relationship management construct as information sharing, franchisor 
support (Terry, 1993), and social interactions (Morgan & Hunt, 1994). 
Analyzing emerging ethical issues, this section considers the specific 
variables that affect the nature of brand management relationships.

Franchisor Support and Training

In identifying the processual antecedents of perceived channel conflict in 
franchising, Weaven, Grace, Frazer, and Giddings (2014) point out fran-
chisees have high expectations with regard to prospective income and 
franchisor support in relation to marketing and promotional assistance. 
In the light of transaction cost perspective (Williamson, 1975), Spinelli 
and Birley (1996) state that franchisee satisfaction–dissatisfaction of the 
franchisor service provision determine the subsequent behaviors. More 
specifically, dissatisfied franchisees may involve in unethical behaviors 
(e.g., reducing service quality or refusing to adopt system standards), 
failing to meet contractual stipulations and misrepresenting revenues 
(Grace, Weaven, Frazer, & Giddings, 2014; Morrison, 1997). This be-
havior will have a negative impact on brand image and inevitably gen-
erates litigation with potential implications on the relationship and its 
termination (Weaven, Grace, Dant, & Brown, 2010).

In a relational exchange perspective, the franchisor’s network of re-
lationships is central to sustaining joint constructive dialogue and 
 problem-solving, as franchisors and franchisees perform together to co-
create value (Grünhagen & Dorsch, 2003). From a theoretic resource 
dependency perspective, Harmon and Griffiths (2008) confirm that 
franchisees assess the value of the resources and services provided in the 
context of alternative investment opportunities, since franchisees may 
deem franchisor support inadequate with implications on the franchis-
ing relationship trust (Watson & Johnson, 2010).

Information and Knowledge Sharing

Franchising relies on mechanisms to encourage information sharing to 
assist franchisees in achieving their goals (Mohr & Spekman, 1994), as 
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franchisees require information in connection with expertise and the 
promised benefits associated with the franchising operations. Based on 
the ideas of Tikoo (2002), the franchisor has a key role in collecting, 
synthesizing, and sharing information throughout the entire network. 
Communication problems and disputes are more persistent and prob-
lematic with the shift from founding franchisor to the professional man-
ager (Dant, 1995).

Knowledge sharing is instrumental in brand reputation processes and 
organizational learning (Koza & Dant, 2007). The dissemination of in-
formation may reduce channel members’ potential frictions in the goal 
alignment of the franchise system (Dant & Nasr, 1998).

Brand Architecture, Market Areas, and 
Distribution Channels

Brand relationship management as a construct includes brand architec-
ture with implications on the product and service provision capacity 
(Nyadzayo et al., 2011). In light of geographical pressure, brand archi-
tecture should also include the design of franchise regions and market 
zones (Cox & Mason, 2007), since the identified structure has a sig-
nificant effect on the survival of the system and performance. Cox and 
Mason (2009) argue that franchisors generally refine and restructure 
existing territories and market areas with consequences for existing 
franchisees. Fock (2001) states that the re-designing of the franchise ter-
ritories could be a significant source of conflict among franchisor and 
franchisee, reflecting specific ethical issues in connection with the newly 
designed areas. To attract initial franchisees, Cox and Mason (2009) 
express the opinion that the franchisor grants exclusive rights to a terri-
tory, whilst in the absence of exclusive territorial rights, franchisees may 
view new franchising outlets in the same area as encroachment. With the 
development of omni-channel strategies, franchisors need to refocus the 
content of the franchising agreements. This aspect represents an emerg-
ing ethical issue in terms of governing online and offline outlets limiting 
a potential source of conflict (Pagano & Pardo, 2017).

Power Relationships and Opportunism

Despite the mutual incentive to perform well in a franchising agreement, 
a two-sided opportunism threat may apparent in the franchisor and 
franchisee relationship (Lafontaine, 1992). Opportunistic behaviors are 
harmful and can reduce both wealth creation and distribution in the 
franchising network with relevant implications on the brand values and 
reputation building processes (Wathne & Heide, 2000). According to 
Gassenheimer, Baucus, and Baucus (1996), opportunism can manifest 
when parties operate in physically different locations, often entailing 
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different challenges and decisions that are not in the favor of the other 
parties. A franchisor and franchisee perspectives are instrumental to 
produce a better understanding on the implications of opportunistic 
behaviors.

Franchisor Opportunism

By designing and offering one-sided contracts, franchisors aim to safe-
guard their interests (Kashyap, Antia, & Frazier, 2012) and estab-
lish their franchisees’ obligations in the ongoing relationships. In the 
 resource-scarcity perspective, franchisors act to collect capital (Combs & 
Ketchen, 2003) and may operate opportunistically by withholding in-
formation to persuade prospective franchisees to invest (Ting, Chen, & 
Bartholomew, 2007). In this pre-contract stage, an information asym-
metry is a form of opportunism, as the franchisor may not reveal valu-
able information. In the post-contract stage, franchisors aim for rapid 
growth of the franchise and may concede new outlets in an area where a 
franchisee already serves the market.

Franchisee Opportunism

Franchisees have little possibility to act opportunistically prior to signing 
the contract with the exception of withholding information in relation 
to personal details on their characteristics, experience, and financial sit-
uation. However, in the course of developing franchising relationships, 
problems may arise for franchisors (Combs, Michael, & Castrogiovanni, 
2004; Lafontaine, 1992) in relation to franchisee opportunistic behav-
iors, such freeriding on other outlets, failing to pay royalties, damaging 
a franchisor by releasing proprietary information about a franchise, and 
not adhering to quality standards (Bradach, 1997; Kidwell, Nygaard, & 
Silkoset, 2007).

Conflict Management

As Bradford, Stringfellow, and Weitz (2004) explain, conflicts related 
to the different goals between franchisor and franchisees represent an 
obstacle for achieving specific objectives. Whereas litigation often results 
from the franchise system’s failure to resolve a dispute internally (Wil-
liamson, 1983). In addition, by excluding an arbitration clause from the 
franchise contract, the franchisor’s strategy for resolving disputes may 
force the parties to settle their disputes by means of protracted court 
action. This unethical approach favors the franchisors, as franchisees 
cannot sustain the legal fees and the costs in terms of time. Some fran-
chisors may avoid arbitration when they are unwilling to reconcile with 
a defiant or confrontational franchisee (Drahozal & Hylton, 2003).
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In the ethical branding per-
spective, as the study of Gid-
dings et al. (2009) identify, a 
greater understanding of the 
specific features of franchis-
ing relationships is critical in 
order to manage conflicts in 
the franchising network. Franchisors need to acknowledge the worth of 
working with franchisees effectively to achieve their common interests 
(Giddings et al., 2009), whilst franchisees need to understand the impor-
tance of a realistic evaluation of the opportunities since the pre-selection 
stages (Brookes, Altinay, Wang, & Yeung, 2016).

Brand Citizenship Behaviors and Ethical Issues

According to Uçanok and Karabati (2013), Brand Citizenship Behaviors 
(BCB) focus on the theory of organizational citizenship behavior, which 
is the notion that “organizations need to engage their employees in dis-
cretionary behaviors more than formal job requirements” (p. 89). The 
idea of BCB emphasizes the involvement of employees for the promotion 
a brand (Burmann & zeplin, 2005). Moreover, Nyadzayo et al. (2011) 
propose a similar approach in relation to the role of franchisees by dis-
cussing the concept of BCB in accordance with a set of identified con-
structs (such as partner selection process, brand enthusiasm, and brand 
advancement) influencing the analyzed dimension. In the below section, 
we examine the concept of BCB, with a focus on ethical issues and the 
main factors influencing this construct.

Partner Selection and Contract Formulation

Bergen, Dutta, and Walker (1992) reflect on the nature of agency prob-
lems in the franchising relationships, since incentives exist for both the 
franchisor and the franchisee to misrepresent the nature of business rela-
tionships in the pre-contract stage (ex-ante adverse selection) and influ-
ence their performance obligations (moral hazard) in the post-contract 
stage.

However, Altinay, Brookes, and Aktas (2013) argue that prospec-
tive franchisees have limited business experience and are skeptical to 
seek professional business advice; in those conditions, these franchi-
sees tend to have unrealistic expectations of the future performance 
of their business, which may have a negative effect on brand relation-
ship management. Another important ethical issue relates to franchi-
sor behavior whereby under-resourced franchisors recruit franchisees 
to maintain cash flow instead of following identified criteria to select 
franchisees.

Check Your Understanding

Conflict Management in Franchising

Conflict Management in Franchising re-
lates to the different goals between fran-
chisor and franchisees.
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Innovation and Brand Advancement

Innovation and brand advancement are key factors for franchising com-
petitiveness with relevant implications on new markets (Wu, Huang, 
Tsai, & Chen, 2009) and instrumental to attracting new franchisees for 
the brand chain (Watson & Stanworth, 2006). Conversely, Weaven et al. 
(2010) emphasize franchise systems that do not bring innovation tend to 
have higher levels of conflict. In addition, Watson, Stanworth, Healeas, 
Purdy, and Stanworth (2005) indicate that innovation and advancement 
could be a source of conflict between franchisor and franchisees.

According to Kuratko, Hornsby, and Covin (2014), innovation and 
brand advancement have negative effects when there is no goal align-
ment with the organizational strategy. In this perspective, brand citi-
zenship behaviors should include franchisees in innovation processes. 
An ethical issue emerges when new initiatives, or a new image, or both 
entail financial pressure and marketing funds from the franchisees. In 
those conditions, corporate communication is instrumental to overcome 
franchisees’ negative perceptions.

Brand Endorsement and Brand Enthusiasm

Brand endorsement refers to the willingness to spread positive word-
of-mouth in highly competitive markets (Brocato, Voorhes, & Baker, 
2012) by recommending the brand to potential customers. As Nyadzayo 
et al. (2011) explain, franchisors are a significant role player for positive 
attitude promotion toward the franchisee brand as they communicate 
constructive values and create a sense of community. Johnson and Rapp 
(2010) explain the concept of brand enthusiasm that involves additional 
initiatives (e.g., local marketing activities through sponsorships and 
charity events). For ethical branding, this aspect is challenging and im-
plies sharing the ethical values and behaviors across the organization. 
It also underlines the emerging need to reflect on programs that reward 
franchisees for their involvement in promoting corporate image consis-
tent with the idea of reinforcing the ethical values.

Brand Relationship Quality and Ethical Issues

Fournier (1994) proposed the concept of Brand Relationship Quality 
(BRQ), based on customer-based indicator, which is the strength of the 
relationship between the individual customer and the brand. Similarly, 
Athanasopoulou (2009) states that BRQ can measure by applying identi-
fied constructs: trust, commitment, and satisfaction. Hence, the present 
section proposes BRQ to measure the strength of brand relationships 
with a focus on the identified variables expressing the quality of net-
working processes between the franchisor and the franchisees.
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Trust and Commitment

More importantly, Doherty and Alexander (2004) explain the role of 
trust and commitment to establish long-term relationships since the 
growth of social interactions in the business intra-system contributes to 
achieving effective management processes (Yau et al., 2000). As Watson 
et al. (2005) explain, the key role of sharing information and data is 
building trust and commitment to the franchisor by managing commu-
nication channels.

Commitment also is essential for successful long-term franchising re-
lationships, since it allows partners to preserve the relationship, mini-
mize risk perceptions, and avoid switching behaviors (Dwyer, Schurr, & 
Oh, 1987). Communication is a crucial ingredient in social relationships 
to obtain commitment (Mohr & Spekman, 1994), reduce ambiguity and 
conflict (Nygaard & Dahlstrom, 2002), create synergy between part-
ners, and promote mutual problem-solving (Cummings, 1984).

Franchisee Satisfaction

Geyskens, Steenkamp, and Kumar (1999) claim that franchisee sat-
isfaction consists of an effective condition depending on the quality 
of franchising relationships. With a focus on ethical issues,  Morrison 
(1996) emphasizes the critical elements of franchise that preserve 
relationships based on contractual obligations, perceptions of fair-
ness, and goal compatibility. Inequity in the franchisors’ levels of 
control and influence also generates dissatisfaction with franchising 
agreements (Spinelli & Birley, 1996) and threatens network stability 
( Morrison, 1997).

An additional factor is the franchising relationship stage: In dis-
cussing the antecedent of causes of perceived channel conflict, Weaven 
et al. (2014) state that development of the franchising business, expe-
rienced franchisees may face less value of the franchisor services pro-
vided and quality control mechanisms (e.g., allocation of expansion 
rights) and may become less satisfied. Porter and Renforth (1978) also 
describe this condition of dissatisfaction that may generate unethi-
cal approaches in franchising business with negative effects on future 
development (Grünhagen & Dorsch, 2003). Satisfaction also is in-
strumental in enhancing the franchise’s corporate reputation, since it 
favors loyalty and franchisee recommendations to other potential fran-
chisees (Hing, 1995). The communication approach, two- directional 
communication, and formality have a positive and significant effect 
on social and economic satisfaction (Lee et al., 2016). According to 
Morrison (1997), cooperative relationships can stimulate higher per-
formance from franchisees with implications on developing a corpo-
rate culture.
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Brand Equity, Corporate Culture, and Ethical Issues

In conceptualizing franchising brand equity, Nyadzayo, Matanda, and 
Ewing (2016) highlight a three-dimensional construct that contains 
franchisee-perceived relationship value, franchisee-perceived brand 
image, and franchisee-perceived brand loyalty. In analyzing the im-
plications of ethical issues, brand equity also depends on the Corpo-
rate Social Responsibility (CSR) practices in the franchising system. 
In addition, Perrigot, Oxibar, and Déjean (2015) analyze 117 French 
franchisors and identify that 86% share information about CSR activ-
ity on their website at least one time. They underline that the online 
communications focus on products (safety), human resources (health, 
safety, industrial relationships), community involvement (arts, humani-
tarianism, health), and environment (pollution, recycling, certification, 
labels). Mandelbaum (2008) highlights the use of their CSR activities 
for additional reasons in connection with identified benefits (such as 
investor relationships, cost savings, marketing benefits, community in-
volvement, political and regulatory relations, and risk reduction). From 
this perspective, Baugh (2010) underlines that all franchisees must en-
gage in the franchisors’ CSR activities, which could involve being part 
of specific CSR committees.

In addition, Rondán-Cataluña, Navarro-García, Gámez-González, 
and Rodríguez-Rad (2012) recommend that an ethical code should 
be comprehensive, serious, and compulsory for association members, 
permitting the association to achieve a high reputation to provide 
security and confidence to entrepreneurs. According to the Preble and 
Hoffman (1999) study of 13 ethical policy areas of international eth-
ical codes covering 21 franchising activities in 21 countries, a fran-
chising association code of ethics should include several underlying 
ethical themes (e.g., maintaining system integrity, good faith behav-
ior, full disclosure, avoiding deception, open communication, fair-
ness, and safeguarding public interest). These codes normally place 
emphasis on an identified group of stakeholders including franchi-
sors, franchisees, affiliated consultants, franchisor associations, and 
public interest (consumers, suppliers, and government). In relation to 
the economic stake in the franchising industry, they cover most stages 
of the franchising relationship, but a narrow focus on stakeholders 
with the limitations of ethical guidance and few enforcement provi-
sions (Preble & Hoffman, 1999). In relation to brand equity, fran-
chisors may use their membership in a franchising association as a 
quality signal to market their system (Adler, 2009). Associations act 
as an information source for franchisees, sharing responsibilities, the 
standards and norms of behavior expected in the franchising indus-
try with potential benefits on franchisors’ relationships (Lawrence & 
Kaufman, 2010).
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Conclusions

With a focus on ethical issues, this study adopts a relationship perspec-
tive in providing a conceptual framework to manage brand relationships 
and quality signals, develop brand citizenship behaviors, and enhance 
brand equity in reputation-building processes. These factors underline 
that ethical business practices do not depend solely on respecting con-
tractual agreement obligations, but also sharing common ethical values 
and practices by involving stakeholders.

Figure 3.1 highlights four key elements that enhance brand value and 
interact with the effective management of the relationships among fran-
chisors and franchisees. The proposed framework is instrumental in 
measuring the potential ethical issues in a stakeholder perspective and 
underlines the inference on brand values. Brand relationship manage-
ment focuses on developing a corporate culture based on coordinating 
and integrating franchisors and franchisees.

Ethical behaviors and policies enable strategically enhancing the fran-
chising corporate culture and brand values. More specifically, as franchi-
sees tend to behave opportunistically, choosing strategies that promote 
the chain brand values across the network structure are essential to limit 
these behaviors. The conceptual framework has further implications on 
franchisor behaviors in selecting new franchisees. As an evidence, in 
reflecting on the feature of “good franchisor,” Bellin (2016) underlines 
good franchisors’ need to select prospective franchisees who understand 
the nature of contractual obligations, and this approach can contribute 
effectively to the overall network growth. Consequently, the identified 

1. Franchisor support and training
2. Information and knowledge sharing
3. Brand architecture, market areas, and 

distribution channels
4. Power relationship and opportunism
5. Conflict management

1. Partner selection and contract formulation
2. Innovation and brand advancement
3. Brand endorsement and brand enthusiasm

1. Trust and commitment
2. Franchisee satisfaction

1. Corporate social responsibility
2. Codes of Ethics
3. Stakeholder relationships

Brand Relationship Management Brand Citizenship Behavior

Brand Relationship Quality Brand Equity

Figure 3.1  Ethical branding in franchising.
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factors are instrumental to create an ethical corporate culture with ap-
plications in franchisor selection processes. This aspect is particularly 
relevant considering the social costs of failed franchisees and defensive 
measures (Bellin, 2015).

Ethical branding also has implications on innovating the corporate 
culture. Franchisors should provide clear contractual terms and con-
tinuous support, share common values, and develop a conflict manage-
ment system. These ethical approaches can result in satisfied franchisees 
who avoid opportunism and are actively responsible for the business 
expansion. An ethical corporate culture based on the described vari-
ables can be instrumental in dealing with emerging issues in formulating 
multi-channel strategies. Empirical evidence could render the concep-
tual framework more robust to analyze how and under which conditions 
these factors interact and complete to accrue brand equity.

Discussion Questions

1  Explain brand relationship management in accordance with ethical 
issues.

2  Discuss the components of brand relationship quality in relation to 
ethical principles.

3  Analyze brand citizenship behaviors in connection with ethical 
issues.

4  Discuss the interactions between brand equity and ethics.
5  Reflect on the importance of ethical branding in franchising.
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Introduction

Many factors contributed to the Great Recession, but the erosion of lend-
ing standards in the mortgage industry largely explains the root cause of 
the severe economic downturn. Over a span of a few years, financial firms 
made it incrementally easier for more individuals to obtain mortgages to 
purchase larger and more expensive homes. Between 2006 and 2015, as 
real estate prices collapsed and the Great Recession ensued, nearly 10 
million homeowners directly experienced the hardships of foreclosure, 
home surrender, or short sale (National Center for Policy Analysis, 2015). 
Similar to the housing market before the crash, the growth of higher ed-
ucation has introduced more risks to student borrowers. By the end of 
2016, the outstanding student loan debt surpassed $1.4 trillion, and while 
falling, the three-year student loan default rate for all postsecondary stu-
dents exceeded 10% (National Center for Education Statistics, 2017).

The parallels between the precrisis housing market and the current 
postsecondary education industry highlight the need to retheorize the 
relationship between some providers and students. Compared to public 
and nonprofit institutions, the for-profit cohort records higher incidences 
of borrowing, larger loan amounts, and substantially higher default 
rates, outcomes reflective of easy credit, and aggressive marketing by 
some providers in the group. Following the precedent the expansion of 
the investment advice fiduciary definition established, this chapter ar-
gues for expanding the scope of the fiduciary standard to include for-
profit providers of postsecondary education services.

The Parallels between Housing and Education

The Great Recession, technically occurring from December 2007 to 
June 2009, designates the most severe and lasting economic decline in 
the postwar period. The Federal Reserve Bank (FRB) reports that, at the 
trough, employment and output declined by 6.3% and 5.1%, respectively 
(Federal Reserve Bank of Minneapolis, 2017). Many factors contributed 
to the prolonged period of retracted economic activity, but the erosion 
of standards in the mortgage lending industry and the securitization of 
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mortgage debt, substantially 
explain the root causes of 
the financial meltdown. As 
rules relaxed in the mortgage 
lending industry, more people 
borrowed more money to pur-
chase larger, more expensive, 
and, in many cases, multiple 
homes. The spike in housing 
prices that followed created 
a financial bubble, a tipping 
point in the market. The rapid 
housing market collapse in 
2007 led to a broader with-
drawal of available credit. As 
the unraveling of credit facil-
ities roiled the financial markets, the dramatic loss of household wealth 
further deterred business investment and consumer spending. Amid the 
loss of business and consumer confidence, the recession deepened.

Output and employment indicators, the very broadest measures of 
economic activity, fail to capture the extensive suffering inflicted by the 
economic downturn. The National Center for Policy Analysis reports 
that nearly 10 million homeowners directly experienced the hardships 
of foreclosure, home surrender, or short sale between 2006 and 2015, 
a displacement that exceeded the number recorded for the Great De-
pression (National Center for Policy Analysis, 2015). To make matters 
worse, the damaged credit histories of many hindered re-entry into the 
housing market despite a prolonged period of economic recovery that 
included extensive job creation and the widespread return of mortgage 
credit facilities. Over time, individual credit scores improved, easing the 
burden of borrowing for the homeowners that experienced foreclosures 
before 2011. Unfortunately, formerly sidelined homeowners faced an-
other hurdle as they attempted to re-enter the housing market. In many 
regions of the country, returning homebuyers faced steep home prices, as 
values had substantially rebounded in the interim.

The Great Recession resulted from lax credit and investment stan-
dards. Lower borrowing thresholds resulted in unethical decisions by 
lending agents to extend loans and encourage indebtedness on those fore-
seeably incapable of repaying. Securitization enabled the seemingly end-
less supply of credit. The collateral of home mortgage loans backed new 
bond products that attempted to identify and spread risks across different 
classes of bond instruments. More types of bonds attracted more inves-
tors. The larger volume of bonds sold to investors supported the supply 
of more mortgage loans to persons less likely to make their payments.

In theory, securitization expanded the availability of mortgage credit 
for the benefit of consumers. In practice, however, the creation of highly 

Check Your Understanding

Economic Downturns

Economic downturns: How do the Great 
Recession and the Great Depression 
compare?

The Great Recession refers to the de-
cline in worldwide economic activity from 
2007 to 2009. In the USA, gross domes-
tic product (GDP) declined by more than 
4% and the unemployment rate climbed 
to 10%. The Great Depression was much 
longer and deeper. From 1929 to 1939, 
domestic output fell by more than 40% 
and unemployment reached 25%.
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complex financial instruments, or derivatives, served an ulterior func-
tion. Besides creating a larger volume of business, the potential larger 
profit from derivatives depended on their complexity and lack of com-
plete information about them. Some market participants understood the 
nature of these products and the risks involved, but other investors oper-
ated in the dark (Kolb & Overdahl, 2010).

The adoption of more technology in the financial services industry 
rapidly accelerated from about 1980 (U.S. Congress Office of Technol-
ogy Assessment, 1984). Easier and less costly means to communicate 
and trade aided transparency and the timeliness of transactions, expan-
sion of trading volumes, and a reduction in transaction costs. Despite 
the long-term efficiency trend in the financial markets, the complexity 
of derivatives presented new and larger information gaps, or belief dif-
ferences, among the buyers and sellers concerning potential risks and 
rewards of the investment products. Instances of asymmetrical informa-
tion, whether unintended or by design, offered new trading opportuni-
ties for some parties. For some, these new opportunities filled the loss of 
revenues in more conventional lines of trading.

Initially welcomed by many market participants, runaway securiti-
zation turned out badly. The proliferation of derivatives negatively af-
fected homebuyers, investors, and large banks down the line. Speaking 
at Carlton University in 2010, Donald Kohn, former Vice Chairman of 
the Board of Governors at the Federal Reserve Bank, summarized this 
important development in the financial markets:

Serious deficiencies with these securitizations, the associated deriva-
tive instruments, and the structures that evolved to hold securitized 
debt were at the heart of the financial crisis. Among other things, the 
structures exposed the banking system to risks that neither partici-
pants in financial markets nor regulators fully appreciated.

(Kohn, 2010, n.p.)

For example, in January 2008, 
Bank of America Corporation 
(BAC), then the largest bank 
in the USA, completed the 
purchase of Countrywide Fi-
nancial Corporation, the most 
active single- family mortgage 
loan originator in the USA 
before the credit crisis. In 
the early stages of a financial 
meltdown, BAC viewed the 
purchase of a weakened Coun-
trywide as an opportunity to 

Check Your Understanding

Securitization

Securitization: How does securitiza-
tion contribute to risks in the financial 
markets?

Securitization is the practice of pool-
ing debts to construct financial instru-
ments dependent upon the underlying 
cash flows. The classification of cash 
flows purports to reduce risks; however, 
the complexity of the arrangements con-
tributes to uneven information, an im-
pediment to risk assessment.
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become the top provider of home loans in the USA. In retrospect, the 
$4 billion purchase represented a mere fraction of the tens of billions 
of dollars in costs the bank ultimately incurred for loan buybacks, 
write-downs, litigation, and penalties associated with the purchase. As 
a penalty for mortgage fraud at Countrywide, the Federal courts ruled 
in favor of the US Department of Justice in a case that described a sys-
tematic lack of compliance in loan originations and a perverse employee 
incentive structure. By hustling loan originations, Countrywide pro-
duced, packaged, and sold thousands of faulty loans to the super-sized 
 government-backed mortgage companies, Fannie Mae and Freddie 
Mac. For investigators, the $1.3 billion penalty for BAC highlighted a 
 profit-driven business culture at Countrywide that favored quantity over 
quality by eliminating quality checkpoints and providing employee in-
centives for producing more loans (Rakoff, 2014).

The response to the mortgage crisis included federal regulation. One 
year following the official end of the most severe economic downturn 
since the Great Depression, then recently elected President Obama 
signed the Dodd-Frank Wall Street Reform and Protection Act into law. 
Dodd-Frank legislation authorized the formation of the Financial Stabil-
ity Oversight Council (FSOC) and the Consumer Financial Protection 
Bureau (CFPB). The creation of the FSOC introduced regulations for 
business practices in the financial services industry associated with sys-
temic failure. New rules governed banks and financial service companies 
deemed too risky, especially when the risks could spill over to the general 
financial industry. Although stopping short of requiring the reestablish-
ment of a separation of commercial and investment banking activities 
formerly required by the Glass-Steagall Act of 1933, these new regula-
tions to increase bank reserve requirements and place limits on certain 
investment categories helped to restore confidence in the financial system. 
On the consumer side, CFPB focused on ways to protect households from 
unfair, deceptive, and abusive financial practices in the credit industry.

The national economy recovered. Mortgage foreclosures abated. 
While other factors also may have contributed to these results, federal 
regulation contributed with higher standards. For the first quarter of 
2017, the Board of Governors reported a national delinquency rate on 
single-family residential mortgages below 4%, a significant reduction 
from the peak rate of nearly 12% recorded for the first quarter of 2010 
and slightly above the range of 1.5%–3.5% reported from 1991 until the 
onset of the Great Recession (Federal Reserve Bank of St. Louis, 2017).

The Risks of For-Profit Education

Borrowing for the costs of postsecondary education presents little systemic 
risk to the financial markets because of the smaller size of the industry. 
However, housing and education share some important characteristics. 
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Both industries generate positive spillovers, beneficial economic and so-
cial outcomes experienced beyond the firsthand parties to the transaction. 
Unfortunately, both industries also demonstrate large upfront entry costs 
that discourage market participation. To realize a larger public benefit, 
the government looks for ways to encourage broader home ownership as 
well as educational attainment. Similar to the role of the giant govern-
ment sponsored housing finance firms, Fannie Mae and Freddie Mac, 
government subsidies and sponsored credit facilities, chiefly administered 
through Title IV of the Higher Education Act, encourage broader partici-
pation in postsecondary education, especially at for-profit institutions. At 
present, some 90% of first time, full-time degree and certificate-seeking 
students at for-profit postsecondary undergraduate institutions receive 
some type of federal student aid (FSA). The largest share of FSA comes 
in the form of student loans, primarily administered through the Stafford 
Loan Program (National Center for Education Statistics, 2017).

By 2014, for-profit college enrollments at all Title IV institutions repre-
sented just over 9% of postsecondary enrollments, a slight decrease since 
2010 but an increase of approximately six-fold since 1990 (National 
Center for Education Statistics, 2015). Douglass (2012) associates some 
for-profit postsecondary enrollment growth with the Brazilian effect, 
the for-profit response to unmet public demand in developing countries. 
In the USA, the view of unmet public demand provides ongoing support 
for the amended Servicemen’s Readjustment Act of 1944 (GI Bill), which 
prompted a resurgence of for-profit education firms in the decade follow-
ing WWII (Connell, 2016). Widely considered a positive development, 
the GI Bill continues to enjoy broad public support for easing the transi-
tion of former military service personnel in the post 9/11 era.

The tuition credits and other education benefits from the GI Bill also 
create important revenue sources for for-profit postsecondary education 
program providers. In practice, the push to access a larger share of this 

reliable revenue stream con-
tributes to the development 
of misaligned incentive struc-
tures among some providers. 
For-profit postsecondary edu-
cation providers typically em-
ploy few full-time faculty but 
large numbers of recruiters. 
In extreme cases, for-profit 
institutions report a recruiter 
to staff ratio in excess of 10:1 
(Beaver, 2017). Others em-
ploy aggressive and allegedly 
deceptive marketing schemes, 
such as the pain funnel. In 
the pain funnel, prospective 

Check Your Understanding

Education Supply

Education supply: What initiative provided 
a jump-start for for-profit education?

At the end of World War II, Congress 
passed the G. I. Bill or the Serviceman’s 
Readjustment Act of 1944 to help return-
ing war veterans readjust to civilian life. 
GI education benefits prompted a rapid 
expansion of postsecondary education in 
the USA. Although substantively amended 
over the years, the law enjoys ongoing po-
litical and social support. The education 
benefits offer a reliable revenue source for 
postsecondary education companies.
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students submit to a series of escalating questions that probe for disap-
pointments and failures. Once revealed, recruiters exploit those vulner-
abilities to obtain educational program commitments, enabled through 
credit, with promises to a pathway to success and happiness.

For instance, with the acquisition of Daniel Webster College in 2009, 
ITT Education Services, Inc. (ITT) served almost 80,000 students, spent 
about $250 million on marketing, and recorded almost $500 million in 
profits. In the following year, with almost 90,000 students and an even 
larger marketing budget, revenues increased to $1.6 billion, and profits 
rose to more than $600 million (US Senate Committee on Health, Ed-
ucation, Labor, & Pensions, 2012). Appel and Taylor (2015) describe 
the marketing materials ITT and others used as “a visual guide to help 
recruiters exploit prospective students’ vulnerabilities” (p. 33).

In addition to the revenue enhancement potential of opportunistic 
marketing, cost-reduction strategies carry important implications for the 
for-profit education model. Overall, the expenses for student services, ac-
ademic support, and instructional support, expenses not associated with 
instruction but including expenditures for advertising, recruitment, and 
management salaries, exceed 60% at for-profits. In contrast, for-profits 
only allocate approximately 25% of all expenses to instruction and a 
mere $19 per full-time enrollment for research and services to the public 
(National Center for Education Statistics, 2017).

Rules and regulations surrounding the flow of funds to the for-profit 
education market eroded alongside the deterioration of standards at 
banks and mortgage lenders. In 1998, the amended Higher Education 
Act of 1965 increased the limit of government-sourced revenues at pro-
prietary education service providers from 85% to 90%. The new so-
called 90/10 rule required 
for-profits to derive a mere 
10% of fiscal year revenues 
from sources independent 
of FSA programs. Unfortu-
nately, the Higher Education 
Opportunity Act passed in 
2008 further weakened the 
rules by allowing institutions 
that do not meet the rule to 
participate in Title IV pro-
grams during the following 
year, with provisional eligi-
bility for two years thereafter 
(U.S. Congress, 2013).

Looking at full-time un-
dergraduate students at for-
profit institutions, only 23% 
that enrolled in a program for 

Check Your Understanding

Industry Comparisons

Industry comparisons: What aspects are 
common to buying a home, investing 
for retirement, and pursuing a college 
education?

The three transactions typically rep-
resent large financial commitments that 
have long-term implications for employ-
ment income, wealth accumulation, and 
standard of living. Consumers rely on 
a series of professionals to guide them 
through these choices. Real estate agents, 
mortgage brokers, and lawyers assist in 
home purchases. Financial consultants 
advise on retirement plans. College ad-
missions and course counsellors lead stu-
dents through educational choices.
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the first time in 2009 earned a degree or certificate within six years 
(National Center for Education Statistics, 2015). Despite a much lower 
graduation rate than their counterparts at nonprofit institutions, stu-
dents attending for-profit colleges and universities paid more tuition and 
accumulated more debt (Lynch, Engle, & Cruz, 2010). In 2012, 40% 
of public four-year- dependent students graduated with no student loan 
debt, whereas nearly 85% of students that completed a for-profit bach-
elor’s degree program borrowed and almost two-thirds of the for-profit 
graduates owed more than $27,980 (Association of Public and Land-
Grant Universities, 2012).

A comparison of the housing industry before the Great Recession and 
the contemporary for-profit postsecondary education marketplace re-
veals similar outcomes. Prior to 2008, relaxed lending standards and se-
curitization promoted a larger mortgage-lending marketplace. However, 
unethical business practices and risks expanded alongside the increase. 
In the months leading up to the crash, borrowers, lenders, and investors 
did not fully understand the hazards.

In postsecondary education, the rapid increase in for-profit enroll-
ments, which subsidies and easier access to credit facilities encouraged, 
coincides with a dramatic increase in outstanding student loans and loan 
defaults. Similar to housing, for-profit postsecondary education demon-
strates some unethical business practices and insufficient consideration 
for the risks of student borrowing. Misrepresentations of job prospects, 
false documentation of income data on FSA forms, inaccurate atten-
dance records, and reports of faulty test scores by some providers likely 
contribute to the increase in enrollment of financially and academically 
underqualified students at some for-profits (Association of Public and 
Land-Grant Universities, 2012). With regard to ITT, the congressional 
oversight committee concluded the following:

ITT is one of the most expensive companies examined by the com-
mittee, and it is not clear that the value of the education justifies 
the cost. The cost of attending ITT is so high that the company has 
created its own loan program to enable students to borrow money 
in excess of federal lending limits. While the retention rates for both 
the Associate and the Bachelor’s program are slightly better than 
average, the company has a high rate of student loan default, with 
26% of students defaulting within 3 years of entering repayment. 
This likely reflects the high cost of the programs offered, and an 
inability on the part of some students to find jobs that allow them to 
repay the debt they incur. The company makes this work by utilizing 
some of the most disturbing recruiting tactics among the compa-
nies examined, and by taking very creative approaches to complying 
with the 90/10 limitation on revenue received from FSA programs.

(U.S. Senate Committee on Health, Education,  
Labor, & Pensions, 2012)
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Richard Cordray, first director of the Consumer Financial Protection 
Bureau (CFPB), correctly connected housing and for-profit education 
marketplace developments. “Like the mortgage market in the lead-up 
to the financial crisis, the for-profit college industry may be experienc-
ing misaligned incentives. These colleges benefit when students take out 
large amounts of loans, regardless of the students’ long-term success” 
(Cordray, 2014). This public scrutiny has supported a number of regu-
latory actions.

Education Oversight Initiatives

In 2010, The Dodd-Frank Wall Street Reform and Consumer Protec-
tion Act empowered the CFPB to pursue actions against unfair, decep-
tive, or abusive practices of financial institutions. In conjunction, the 
US Department of Education (ED), under the Obama administration, 
created a pathway to protect students against the misconduct of postsec-
ondary educational institutions. The Borrower Defense (BD) initiative 
provides for loan repayment forgiveness, reimbursements for prior loan 
payments, and Pell Grant semester eligibility restorations when schools 
deceive students about educational services secured through a federal 
student loan or violate state law directly related to the federal student 
loan (Federal Student Aid Office, n.d.). Although strengthened in 2016, 
the new administration appears ready to amend the regulations intended 
to protect students from institutional misconduct in these areas.

Nonetheless, the still binding Executive Order (EO) 13607 of 2012 
promotes eight so-called principles of excellence through new regula-
tions to increase substantive and procedural protections for military 
personnel, veterans, and respective family members against the aggres-
sive and deceptive tactics some education program providers pursue 
(Obama, 2012). In particular, all proprietary postsecondary schools 
serving these populations must now report program costs, graduation 
rates, graduate earnings, and debt accumulations. The more recent 
Gainful Employment (GE) regulations apply to vocational programs at 
proprietary schools, and some non-degree or certificate programs at all 
colleges (U.S. Department of Education, 2015). According to GE rules, 
programs risk losing the ability to participate in taxpayer funded FSA 
when a typical graduate incurs an annual loan payment that represents 
more than 20% of discretionary or 8% of total annual income. In retro-
spect, the last reporting GE required indicates that two-thirds of the 21 
programs at ITT Technical Institute of Indianapolis, Indiana, required 
loan repayments that exceeded 20% of post-completion discretionary 
incomes (Federal Student Aid Office, 2016). Similar to BD, the future of 
enforcement of EO and GE regulations remains unclear under the new 
administration (U.S. Department of Education, 2017).

Despite the potential for regulatory setbacks, government oversight has 
changed the marketplace. In 2014, Corinthian Colleges, Inc., one of the 
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major for-profit publicly traded education firms, closed after ED suspended 
the company from FSA eligibility. Later that year, the CFPB filed a lawsuit 
against ITT, which alleged that the for-profit misled students about future 
job prospects and pressured students into predatory loans that were likely 
to default and credits that would not transfer. In the third quarter of 2016, 
ITT closed, leaving students and, to some extent, taxpayers saddled with 
$500 million dollars in student loan debts. A few days later, the CFPB is-
sued a consent order that forced Bridgeport Education to pay refunds and 
discharge student debts to settle claims of deceptive marketing and a faulty 
in-house student loan program (Consumer Financial Protection Bureau, 
2016; cf., U.S. Department of Justice, 2015). These actions represent prog-
ress; however, a more comprehensive framework is required.

A Path toward More Ethical Industry Conduct

In the development of the common law in the USA, the courts have ap-
plied fiduciary duties in a variety of settings. These duties, often invoked 
in commercial settings, constrain “parties who otherwise are free to pur-
sue of prefer their own interests” (DeMott, 2006, p. 926). Duties com-
pel entrusted parties to always place the interests of the shareholders or 
clients first. Specifically, they constrain parties who otherwise are free to 
enhance their profits at the expense of the shareholders or clients. In prac-
tice, the invocation of fiduciary duties of care and loyalty prohibit a range 
of business misconduct. The application of these duties is not always con-
sistent. The factual nuances in specific cases contribute to the variety of 
interpretation under the common law. However, instances of deception 
and fraud in the marketplace represent clear examples of a breach of those 
duties. Moreover, when these breaches are widespread and egregious, they 
may prompt a regulatory response, similar to the actions of CFPB in the 
housing and for-profit education industries. The President by executive 
order, the legislature, or a regulatory agency may enact fiduciary duties, 
independent of the remedies common law courts afford.

Historically, the corporate fiduciary duties arose to curb rent seeking 
by managers in corporations. Corporate officers and directors could too 
easily turn corporate opportunities and management privileges to their 
personal benefit or to the benefit of non-shareholders. The courts devel-
oped fiduciary duties as obligations on management in favor of share-
holders. The stalwart free-market supporter, Milton Friedman (1962), 
famously argued the shareholder perspective as follows:

…there is one and only one social responsibility of business to use its 
resources and engage in activities designed to increase its profits so 
long as it stays in the rules of the game, which is to say, engages in 
open and free competition, without deception or fraud.

(p. 133)
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Stakeholder theory expanded the range of beneficiaries of fiduciary 
duties. It introduced legitimate consideration of the interests of other 
groups, persons, and entities vital to the success of the company (Free-
man, 1984). Generally, early applications of stakeholder theory, absent 
considerations for the value of intrinsic social functions, largely helped 
for-profits to see how considering the needs of others would help to im-
prove bottom lines. Later, emphasizing Kant’s principle of respect for 
persons, stakeholder theory invoked a moral obligation to act in the 
interests of others. Thus, a management theory for corporate perfor-
mance enhancement became a component of an ethical theory of corpo-
rate governance, or Corporate Social Responsibility (CSR). The evolved 
perspective requires consideration of the interest of all persons, groups, 
and entities, not just those vital to the success of the company (Freeman, 
Harrison, Wicks, Parmar, & de Colle, 2010).

CSR resonates in many corporate halls. However, talk and practice 
often diverge, especially if the former alone serves the immediate goal 
of public relations. Unfortunately, for-profit postsecondary education 
program outcomes, similar to the housing industry record before the 
Great Recession, reveal the shortcomings of some industry practices un-
der existing corporate governance structures. Outcomes indicate that 
many students incur substantial debt to cover the high upfront costs to 
a large number of for-profit programs with a record of poor outcomes, 
and, far too often, many go into default. Moreover, a growing record of 
deception and fraud in the industry, which regulators compile, bolsters 
the argument that this marketplace, not unlike the mortgage lending 
industry before the Great Recession, reflects widespread breach of duties 
at the top of the hierarchy.

Student loan default rates declined after 2010, but remain high com-
pared to the national mortgage delinquency rate. Student loans assumed 
for private non-profit undergraduate degree programs currently expe-
rience default rates of 8%; whereas, the student loan default rate for 
loans associated with completing proprietary undergraduate degree 
programs remains above 15%, nearly one-third higher than the default 
rate for loans to earn degrees at public four-year institutions and almost 
quadruple the current national mortgage delinquency rate  (National 
 Student Loan Data System, 2016). Although new oversight in the for-
profit education market represents progress, current regulations do not 
completely restore, or make all eligible students whole, who have suf-
fered from unethical corporate practices. In addition, the risks of regu-
latory backtracking follow the recent change in political leadership and 
the continued efforts of industry lobbyists. Together, the complexity 
of education decision-making, the heavy reliance students place on the 
greater knowledge of providers, and the meaningful long-term implica-
tions of poor outcomes highlight the inadequacies of the existing regu-
latory framework. The lack of sufficient consideration for the interest of 



60 Robert J. Foran

students, persons vital to the success of the providers, suggests a need to 
retheorize the relationship between for-profit education providers and 
students. This chapter advocates adoption of a formal fiduciary stan-
dard to the relationship among students, for-profit providers, and the 
government. A policy initiative to extend the fiduciary rule highlights 
the deeply rooted structural importance of education and the failure of 
some for-profits to consider the needs of students and the public at-large.

The Duties of a Fiduciary

In professional roles involving high-reliance by the public for complex 
decision-making with long-term implications, fiduciaries like physicians, 
lawyers, and bank trust officers must disclose potential conflicts of in-
terest, disciplinary records, and information about their qualifications, 
services, and fees. For accountants, for example, the fiduciary test is 
functional. It depends on the context. Accountants owe a fiduciary duty 
to their clients, especially when the relationship involves great trust and 
heavy reliance on business expertise, or when an accountant provides 
advice as a registered investment advisor. However, when their task in-
volves an audit of the client, accountants owe a fiduciary duty to the 
public as well.

As another model, the Employee Retirement Income Security Act of 
1974 (ERISA) requires all persons with control or authority over the 
management or administration of an employee benefit plan or its assets 
to meet certain fiduciary criteria (US Department of Labor, n.d.). Setting 
the standard of fiduciary conduct, ERISA governs all employee benefit 
plans to guard the interests of members and their beneficiaries with pro-
visions for access to federal courts and the determination of remedies for 
breach of duty.

ERISA replaces the Welfare and Pension Plans Disclosure Act 
 (WPPDA). Disclosure, the primary focus of WPPDA, remains a corner-
stone of ERISA. Originating in the common law of trusts, disclosure re-
quires fiduciaries to share all information needed to reach an informed 
decision. Fiduciaries must respond to the requests of participants and 
beneficiaries, or initiate the research, vetting, and full disclosure of in-
formation relevant and pertinent to the plan and its participants.

Expanding the scope of retirement plan oversight, ERISA adds duties 
of care, monitoring, prudence, and, especially, loyalty. The duty of loy-
alty complements the duty of disclosure. ERISA laws require plan ad-
ministrators, as fiduciaries, to act solely for the benefit of the members 
of plans and their beneficiaries. ERISA section 404(a)(1), frequently 
referred to as the exclusive benefit rule, prohibits self-dealing and the 
placement of third-party interests over that of a plan participant or 
beneficiary. It requires the fiduciary to perform his or her duties to the 
retirement plan exclusively in the interests of the members and their 
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beneficiaries, and for the ex-
clusive purpose of providing 
benefits to the members and 
their beneficiaries.

With respect to the duty of 
care, specifically, employers 
must earmark employee re-
tirement funds and hold the 
assets in accounts that are 
separate from the assets of 
the business to help safeguard 
against misappropriations 
and business failures. The 
distinct separation of com-
pany and plan assets keeps 
the retirement plan assets 
outside the reach of the com-
pany’s creditors in the event 
the business declares bankruptcy. As an added aspect of care, ERISA 
directs fiduciaries to monitor the performance, fee schedules, actual fees 
charged, and all changes to policies, procedures, and practices of plan 
service providers.

Before ERISA, employees and their beneficiaries enjoyed few protec-
tions or remedies when employers declared bankruptcy, borrowed from 
or pledged plan assets for collateral, or imprudently invested pension 
funds. ERISA section 404(a)(1)(B) specifies that a fiduciary must act 
“with the care, skill, prudence and diligence under the circumstances 
then prevailing that a prudent man acting in a like capacity and familiar 
with such matters would use in the conduct of an enterprise of a like 
character and with like aims.” Now known as the prudent person rule, 
the fiduciary must weigh investment decisions on behalf of the benefi-
ciaries against those of a hypothetical prudent person to manage risks. 
The duty of prudence implies a careful, sober, and judicious approach 
to relevant discovery and decision-making, which in many instances 
includes considerations on providing for the future. The determination 
of prudence is case-specific. Before the investment of plan funds or the 
sale of plan assets, the duty of prudence requires considerations for risk 
of loss, expected rates of return, and the role that the investment ful-
fills in the plan’s portfolio of investments, for example, diversification 
and liquidity.

Additionally, the Obama administration expanded the investment ad-
vice fiduciary definition to promote more accountability and transpar-
ency in the retirement account services industry. Under the prior, more 
limited definition, only fee-based advisers filled the role of fiduciary. 
Brokers, insurance agents, and investment salespeople merely strived to 

Check Your Understanding

Fiduciary Standard

Fiduciary standard: Is your best friend 
your fiduciary?

Your best friend is not your fiduciary, 
unless he or she additionally fills an im-
portant role such as your attorney, in-
vestment adviser, trustee, doctor, or the 
director or officer of a company in which 
you hold shares. Fiduciary duties impose 
obligations of loyalty and care on a per-
son or entity. A fiduciary must place the 
interests of beneficiaries, clients, and 
shareholders first, above his or her own. 
Although we may hope a friend is always 
loyal, the law does not impose or expect 
this duty.
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meet investment suitability criteria, which created potential conflicts of 
interests such as recommending products with higher commissions, fees, 
and kickbacks. Administered by the US Department of Labor, the so-
called fiduciary rule legally and ethically binds brokers and financial 
advisers to meet the fiduciary standards imposed under ERISA when 
transacting for retirement accounts (U.S. Department of Labor, 2016, 
2017). Any financial professional investing or providing investment 
advice for retirement plans now must consider what is best for clients 
with regard to retirement investments. Extending the fiduciary standard 
strictly forbids conflicts of interest and hidden fees. Brokers and agents 
now must go beyond the determination of the mere appropriateness of 
an investment to place the needs of their clients first, ahead of any con-
siderations for commissions.

Duties of Loyalty and Care in Higher Education

Posing the question of fiduciary rules easily transfers to the education 
context. Do considerations of the intrinsic importance of education and 
the record of for-profit providers support another extension of the fi-
duciary rule? At a basic level, a fiduciary relationship requires elements 
of entrustment, disproportionate power and control, and self-interest 
subordination to protect the interest of the beneficiaries (Scharffs & 
Welch, 2005). Students rely on the greater knowledge, skills, and power 
of providers to navigate the complexities of education decision-making. 
They ultimately pay for the high costs of postsecondary education ac-
cess directly, upfront and deferred through borrowing, and indirectly 
through work-study trade-offs and aid tapping. The for-profit providers 
are in the position of identifying revenue sources available to students 
through FSA programs, exhaustible property-like interests intrinsically 
associated with improving livelihoods and social welfare, and make de-
terminations with respect to these resources.

Students must thus entrust providers, the holders of power and con-
trol in the relationship, to represent their interests in the access and 
use of their entitlements. Unfortunately, too many providers place far 
too little emphasis upon the interests of their students, the stakeholder 
group most vital to the success of the company. The design of a new 
relationship to limit the discretion of providers requires the construc-
tion of a framework of substantive and formal duties. These consist 
principally of duties of loyalty, disclosure, and care. The proposal also 
must contemplate considerations of focus, duration, scope, and remedy 
(Chodos, 2011).

Under fiduciary law, the duties of loyalty and care act as primary reg-
ulatory instruments (Frankel, 1998). Loyalty sounds straightforward; 
however, the goals to increase revenues and profits conflict with the de-
livery of consistent and objective advice to students. In such contexts, 
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studies from other industries suggest the faultiness of incentive-based 
advice (Mullainathan, Noth, & Schoar, 2011).

Already in place for the benefit of military personnel and veterans, 
Part (c) of EO 13607 provides for a type of duty of loyalty. It forbids 
fraudulent and aggressive recruitment practices and payment of incentive 
compensation. Instead, marketing materials ought to reflect the results 
of a thorough investigation of the relevant questions, such as program 
costs, completion and job placement rates, and the projected growth of 
labor demand in the fields related to the program.

In addition to certain already prohibited practices, minimizing the 
risks of breach of duty of loyalty calls for internal barriers and the en-
gagement of independent agents. In particular, a record of self-dealing 
by some providers suggests the need for an independent clearing-house, 
which the industry would fund, to collect, organize, and distribute infor-
mation on all for-profit education programs to facilitate program com-
parisons. Clearly, more standardized information on programs, costs, 
and outcomes facilitates improved decision-making among students.

Duties of disclosure would require a fiduciary to share all information 
pertinent to informed decision-making. Borrower Defense (BD) already 
has increased disclosure requirements for the for-profits by requiring 
proprietary schools with high student loan default rates to include a 
plain-language warning in their advertising and promotional materials. 
GE regulations also require more disclosure with added penalties for 
failing to meet standards. To some extent, the emphasis on disclosure re-
quirements in BD and GE regulations mirror the regulatory environment 
of employee-sponsored retirement plans before ERISA. In addition, the 
eight principles of excellence, which Section title (The Parallels between 
Housing and Education) of EO 13607 outline, apply regulations, for 
institutions servicing military service personnel, veterans, and respec-
tive family members, which approach the level of a fiduciary standard 
(Obama, 2012).

Parts (a) and (b) of EO 13607 further strengthen disclosure by requiring 
providers to give prospective students the total costs of programs and the 
portions of the costs that the federal education benefits cover. Providers 
must disclose the availability and eligibility for FSA, before the assump-
tion of private student loans, estimated debt accumulations to complete 
the programs, and details about student program outcomes to facilitate 
program and institutional comparisons. To some extent, EO 13607 ad-
dresses the duty of care. Part (g) requires educational plans that outline 
“all the requirements necessary to graduate and the expected timeline 
of completion,” and Part (h) requires dedicated access to academic and 
financial counseling services to help with “the successful completion of 
their studies and with their job searches.” Other parts establish rules for 
new program offerings and clarify refund and re-admittance policies for 
service members, veterans, and respective family members.
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Unfortunately, some of the existing regulations only direct institutions 
with regard to the needs of military service personnel, veterans, and 
family members. These would need to be extended to all students. At a 
minimum, all the for-profits must begin efforts to determine the suitabil-
ity of an educational program for specific students. This requires that 
providers obtain knowledge of each student’s academic and financial 
preparedness. In this context, the Association of Public and Land-Grant 
Universities proposes the development of institution-specific student 
risk indices to incorporate predictors of academic and financial success 
 (Tanner, 2012).

Duties to students begin with marketing and recruitment. Once en-
rolled in a program, students depend on the school to act in good faith 
and with their interests in mind. In the course of earning a degree, many 
students assume large debts. Therefore, fiduciary duties must continue 
during the loan repayment period for indebted students. The scope of the 
duties and the degree of breach should inform the remedy. The extent of 
trust, the size of the power differential, and the long-term importance of 
education outcomes suggest a high level of duty to students.

In terms of potential penalties, existing regulations mainly reflect ef-
forts to increase disclosure. BD provides a limited pathway to debt for-
giveness, loan payment refunds, and aid reinstatements; however, these 
remedies stop short of the assessment of penalties for actual damages 
and restitution. In many cases, students endure an opportunity cost for 
ill-advised educational programs that include a substantial allocation of 
time and foregone earnings. Even if new laws permit students to seek 
further recourse, remedies like FSA ineligibility for the institution and 
restitution of tuition for students likely would bankrupt individual in-
stitutions. It would leave them without the necessary resources to settle 
individual student claims. Therefore, other options need consideration. 
One possibility is for-profits paying a tax per full-time student equiva-
lent to fund a separate reserve account for the benefit of potential stu-
dent claims.

Conclusion

This essay merely begins to sketch out a path to higher ethical standards 
by means of extending fiduciary duties to the education sector. A formal 
fiduciary framework in the for-profit postsecondary education industry 
limits the discretion of providers around formative duties and high-
lights the importance of a fundamental structural role formerly filled 
at public and non-profit institutions. The recommendation to increase 
the substantive and procedural protections for students afforded by the 
fiduciary framework avoids the simplistic recommendation to end eli-
gibility for government-backed educational assistance in the for-profit 
postsecondary industry. An up-front call to end eligibility at for-profit 
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providers in favor of public and non-profits fails to recognize that, as an 
industry, for-profits increase access and demonstrate a record of quickly 
responding to the perceived needs of industries in an era of rapid struc-
tural economic change. Sadly, in some form and to some extent, some of 
the unwanted behaviors at for-profits exist in the public and non-profits 
as well. As such, this chapter suggests the continuing exploration of a 
fiduciary framework for other relationships related to the overall supply 
of postsecondary education.

Discussion Questions

1  What practices in for-profit education create ethical risks?
2  How do conflicts of interest in the financial services industry com-

pare to the for-profit education industry?
3  Which fiduciary duties should for-profit education providers perform?
4  What are the possible remedies when for-profit education firms 

commit a breach of duty?
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Introduction

On September 11, 2001, 19 
terrorists associated with 
Osama bin Laden’s al-Qaeda 
group hijacked four planes 
and carried out suicide at-
tacks. Two planes crashed 
into the World Trade Center 
towers, one into the Pentagon 
in Washington, D.C., and the 
fourth plane crashed in rural 
Pennsylvania due to heroic 
behavior of passengers and 
crew. The terrorists’ intended 
fourth target was the US Cap-
itol. These terrorist acts killed more than 2,900 people and injured more 
than 6,000 people (History Channel, 2018; Hodge, 2002).

These coordinated terrorist attacks had a dramatic social- psychological 
impact on the US people that forever will be etched in memory and 
known simply as 9/11. It created an atmosphere of apprehension and un-
certainty, and was one of the greatest crises in US history (Burke, 2005; 
The economic consequences of the new global terrorism, 2002).

About three weeks later on October 4, 2001, Florida health officials 
announced that Robert Stevens, a photo editor for American Media, Inc. 
had received a diagnosis of pulmonary anthrax. This extremely rare dis-
ease has a high mortality rate (Meyerhoff et al., 2004). This was the first 
such case in the USA in almost 25 years, and initially was attributed to 
natural sources. He died two days later on October 6, 2001, and almost 
immediately, the anthrax story became front-page news (Holmes, 2001).

Shortly thereafter, two Washington, D.C., postal workers died from 
inhalation-type anthrax. Other cases began to appear in New York, 
Connecticut, New Jersey, and Washington, D.C. Anthrax-tainted letters 
arrived at various government and media locations (such as the offices 

5 Bayer, Ethics, and the 
Anthrax Scare
Leveraging National Crisis for 
a Public Relations Bonanza

Hagai Gringarten

Check Your Understanding

Anthrax

Anthrax is a serious infectious disease 
caused by bacteria known as Bacillus an-
thracis. Anthrax is rare in the USA and 
can be found naturally in nature and an-
imals. It is readily found in soil and is re-
sponsible for causing disease in livestock. 
It is not contagious, like the cold or flu, 
but people can get sick with anthrax if 
they come in contact with infected ani-
mals or contaminated animal products.
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of Senators Tom Daschle and 
Patrick Leahy, and NBC an-
chor Tom Brokaw), causing 
great concern among postal 
employees, government offi-
cials, and media professionals.

Within two weeks, govern-
ment officials realized these 
were multiple bioterrorism 
attacks. All Federal mail de-

livery in Washington, D.C., stopped, and mailrooms, congressional of-
fice buildings, and US Postal Service (USPS) closed and decontaminated 
its facilities for a period of several months at a cost of tens of millions of 
dollars. By the end of November 2001, anthrax-tainted letters stopped 
arriving at various locations, and the first bioterrorism attack on US 
soil in the twenty-first century seemed to have run its course (Center for 
Counterproliferation Research, National Defense University, 2002).

Government and US Public Response

Bioterrorism attacks were rare in the USA, and government readiness 
or lack thereof was based on rare historical accounts and modern risk 
assessments. In 1972, there was an effort to contaminate the water sup-
ply of several Midwestern cities. In 1984, salad bars in Oregon were 
contaminated with a form of salmonella, which resulted in 700 cases of 
food poisoning. The USA lacked experience in dealing with a large-scale 
psychological or physical bioterrorism (Hodge, 2002).

The effect of the first major bioterrorism attack on the USA in the 
twenty-first century was amplified by the September 11 attacks that oc-
curred a few weeks earlier. The size, impact, and perspective of the two 
historical terrorist attacks on people in the USA were enormous in re-
spect to monetary cost and psychological effect. Bioterrorism incidents 
pose more of a psychological threat than physical. While they are not 
very good at destruction, they do create public panic and loss of confi-
dence in government (Moscrop, 2001).

In addition to the bioterrorism psychological effect, it was all learn-
as-you-go for government, law, and health officials responding to the 
tragic events. Pulmonary anthrax was rare in the USA. This meant emer-
gency room physicians lacked experience in diagnosing it accurately and 
in treating it properly, while government officials lacked experience in 
responding to such scenarios. Also, first responders initially lacked ad-
equate resources and capabilities to handle such attacks. Health and 
 Human Services (HHS) and Center for Disease Control (CDC) officials 
had difficulties providing information on how to identify and treat an-
thrax infected individuals (Wechsler, 2001).

Check Your Understanding

Bioterrorism

Bioterrorism is the intentional use of mi-
croorganisms to bring about ill effects or 
death to humans, livestock, or crops. The 
use of microorganisms to cause disease is 
a growing concern for public health offi-
cials and agricultural bodies.
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The early cases were treated 
as isolated cases stemming 
from natural causes. Some 
were misdiagnosed. Initially, 
health officials failed to link 
the anthrax incidents, and it 
took about two weeks for a 
different picture to emerge. 
Investigators realized early 
on that someone was deliber-
ately spreading anthrax spores. Given the proximity to the September 11 
attacks, the early national consensus was that the anthrax attacks might 
be from a foreign source.

Laboratories across the nation were inundated with test requests, and 
the CDC reported more than 125,000 tests within weeks of the initial dis-
covery. Initial responses were 
at times inconsistent or inac-
curate with the information 
coming from multiple federal, 
state, and local sources. The 
initial lack of information 
from the US government, the 
great deal of speculation by 
the media, and the psycho-
logical effect of bioterrorism 
attacks and the unknown per-
petrator all exacerbated pub-
lic confusion and panic.

The learn-as-you-go was 
fast, and government officials 
communicated with employees and the public with transparency and 
timely messages. This helped alleviate public concerns and reduce anx-
iety and fear among the public, while state and federal agencies gained 
experience with the response to such a massive incident. Investigators 
determine that the letters also posed a grave threat to postal employ-
ees and to anyone who came into contact with them. Office buildings, 
mail-processing centers, and other locations were closed and evacuated 
so the process of evaluation and decontamination could begin. At the 
time, the only antimicrobial drug approved by the US FDA for use in 
treating an infection due to a biological agent used intentionally, was 
the drug ciprofloxacin hydrochloride. Bayer AG of Germany marketed 
it under the brand name Cipro. The FDA approved it in 1987, and in 
2000, it approved that particular medicine that specified effectiveness 
in treating inhaled anthrax (Enserink, 2001; Meyerhoff et al., 2004; 
Wechsler, 2001).

Check Your Understanding

Cipro

Cipro is the Bayer AG brand name for 
the prescription antibiotic ciprofloxacin. 
In 2001, it was the only FDA-approved 
treatment for anthrax. Today, it is a big 
seller for the treatment of a broad range 
of serious infections

Check Your Understanding

US Food and Drug Administration 
(FDA)

FDA: The Food and Drug Administra-
tion is the oldest comprehensive consumer 
protection agency in the US federal gov-
ernment. The FDA is responsible for pro-
tecting the public health by ensuring the 
safety, efficacy, and security of human 
and veterinary drugs, biological products, 
and medical devices; and by ensuring the 
safety of our nation’s food supply, cos-
metics, and products that emit radiation.
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With the increased media coverage of the situation, Cipro gained na-
tional and international prominence. The CDC rapidly deployed anti-
biotics to affected areas, and at the peak of the outbreak, more than 
30,000 people were taking antibiotics. Anthrax is treatable if antibiotics 
are administered promptly and continued for 60 days with a treatment 
regimen of two pills a day. On October 10, 2001, the CDC requested 
Bayer AG to increase production of Cipro, while a “run on Cipro” was 
occurring by an uneasy and concerned public. By November 8, 2001, the 
CDC reported that about 32,000 people were prescribed antibiotics as a 
precaution, but only about 5,000 people actually needed it.

Bayer AG

Founded in 1863 by Friedrich Bayer and Johann Friedrich Weskott in 
Barmen, Germany, Bayer AG started as a manufacturer of synthetic dye-
stuffs. Its target market was the rapidly growing textile industry. After 
both founders died, around 1880, Bayer AG experienced an economic 
downturn because competitors were able to circumnavigate patents. Top 
management decided to diversify from the dyestuff industry and expand 
into chemicals and pharmaceuticals.

In 1897, Bayer invented what today people know as Aspirin and 
changed forever the market of fever and infection drugs. Launched into 
market in 1899, Bayer’s timing could not have been more opportune. 
Around 1900, several serious influenza epidemics in Europe made Bayer 
a household name in Europe and North America. Following media frenzy 
and positive reviews as the “drug of the century,” Bayer Aspirin gained 
tremendous brand equity and market share with the free and positive me-
dia publicity, and at minimal costs (Bayer, 2018; Jenneweim,  Durand, & 

Gerybadze, 2010). A single 
brand can attain market value 
of more than the company’s 
book value (Jenneweim et al., 
2010); thus, the company 
“built on aspirin” continued 
to grow and became a global 
chemical and pharmaceutical 
powerhouse.

The company’s fortunes 
changed dramatically when, 
in the summer of 2001, Bayer 
was forced to withdraw its 
cholesterol-lowering drugs, 
Baycol, in the USA, and Li-
pobay, in the UK, after 31 
patients died. By September 

Check Your Understanding

Bayer AG and Bayer Corporation

Bayer AG: Founded in Barmen, Germany, 
in 1863, by Friedrich Bayer and Johann 
Friedrich Weskott, Bayer AG (in German: 
actiongesselschaft, in English: corpora-
tion) is a German-based global pharma-
ceutical. Bayer AG is the manufacturer 
of Cipro. Headquartered in Leverkusen, 
Germany, it is the parent company of 
Bayer Corporation.

Bayer Corporation: headquartered in 
Pittsburgh, Pennsylvania, Bayer Corpora-
tion is the North American subsidiary of 
Bayer AG.
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2001, share price of Bayer AG sank by 40%, and Bayer AG executives 
were contemplating selling the pharmaceutical division (Charatan, 2001; 
Jenneweim et al., 2010). A month later, the anthrax attacks changed the 
USA forever and in the process gave Bayer AG a lifeline.

Today, Bayer AG is a global “life science company” with core compe-
tencies in the areas of health care and agriculture, employing more than 
99,000 people worldwide. The Bayer brand was recently valued at 6.3 
billion Euros (Bayer, 2018).

US Government, Bayer AG, and Cipro: “In Cipro 
We Trust, But Not In Bayer”

Relations between the US government and Bayer AG started a decade 
before the anthrax attacks. During the Gulf war in 1991, the US Army 
needed Cipro for its soldiers, since it was the only FDA approved drug 
for inhalation anthrax. Bayer ultimately donated 10 million tablets 
(Holmes, 2001). It also worked with the US government on research, 
studies, and emergency scenarios, while it increased production of Cipro 
as a precaution. As the bioterrorism attacks unfolded in 2001, Bayer was 
slow to respond publicly, since executives did not want to give the im-
pression that Bayer was trying to leverage a crisis. On October 15, 2001, 
11 days after the first occurrence, Cipro gained national prominence 
when NBC anchor Tom Brokaw held to the camera a bottle of Cipro 
during his national nightly news segment and announced, “In Cipro we 
trust” (Herper, 2001). Bayer put its factory in Connecticut on a 24-hour-
a-day, seven-days-a-week production schedule of Cipro. Timing could 
not have been better for Bayer, and Bayer’s shares rose by almost 40% in 
the wake of the anthrax attacks.

With the US public in panic mode, and a major newscaster having 
visualized in their mind the only FDA approved anti-anthrax treatment, 
demand as well as anxiety skyrocketed. The same day, the government 
enquired with Bayer about supplying 100 million tablets (Holmes, 2001). 
Following the request, Bayer corporate communications organized a 
highly attended press conference. The single message was that Bayer 
would produce Cipro on a 24-hour-a day, seven-days-a-week schedule, 
and it would reopen another dedicated facility just for Cipro. The mes-
sage was that Bayer always “fulfilled every order to date from the U.S. 
government with the requested delivery schedule, and we are prepared to 
work with the government to fulfill future orders” (Holmes, 2001, p. 6).

Bayer went to great lengths to convey that it would not take advan-
tage of the bioterrorist attacks and would keep the same prices that 
were in place before the October attacks. Reassuring the US public of 
adequate supply, efficient distribution, and overall safety was key for 
Bayer. Top management wanted to avoid calls of “in Cipro we trust, 
but not in Bayer” (Fuhrmans & Winslow, 2001). Despite Bayer’s initial 
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public relations efforts, Senator Charles Schumer of New York (D-NY) 
and consumer lobby groups called for the government to override the 
company’s patent so other manufacturers could assure supply of generic 
versions of Cipro at reasonable prices. Bayer’s Cipro was protected for 
a period of 20 years by the Trade-Related Aspects of Intellectual Prop-
erty Rights (TRIPS), but the agreement allows governments to override 
intellectual property rights during national health emergencies or unfair 
pricing (Fidler, 2002; Lancet, 2001). The Canadian government, un-
der pressure from the Canadian generic-drug maker Apotex and public 
anxiety, went further. The government announced that it “will override 
Bayer’s patent on Cipro and invite generic drug manufacturers to pro-
duce close to a million tablets” (Holmes, 2001, p. 9) because it wanted to 
build a stockpile of drugs adequate to treat 100,000 people (Harmon & 
Pearoct, 2001; cf., Pesik, Gorman, & Williams, 2002).

The drug industry accused the Canadian government and Apotex of 
“opportunistic behavior,” since no anthrax case had appeared in Can-
ada (Stewart, Denny, & Clark, 2001). The outcry did not hold back Bris-
tolMyers Squibb, Johnson & Johnson, GlaxoSmithKIine, Abbott, and 
other drug manufactures from offering to supply free medication to the 
government to treat anthrax, linking it to gaining formal FDA approval 
of anti-anthrax medicine (Charatan, 2001; Wechsler, 2001). This was 
a shrewd strategic move because it would allow them to gain entry and 
market share of a lucrative market, while improving their public image.

In addition, some accused Bayer of having created a monopoly for 
Cipro by signing an agreement in 1997 to pay Barr Laboratories an es-
timated $30 million a year to hold off production of generic Cipro, and 
paying Barr Laboratories and two other generic-drug makers a total 
of $200 million to abandon efforts to bring generic Cipro to market. 
The pressure mounted when it was revealed that 78 Indian-based phar-
maceutical companies could produce generic Cipro for about 10 cents 
a tablet, as opposed to Bayer’s $1.77 wholesale price before the Sep-
tember 11th attacks (Charatan, 2001; Herper, 2001; and  Mokhiber & 
 Weissman, 2001).

Bayer’s Brand Crisis Management

With postal workers getting sick, the public realized that letters target-
ing politicians and media personalities are not the only ones affecting 
possible victims, but that anthrax could contaminate anyone who han-
dles the mail. With high anxiety and an uncertain atmosphere, public 
outcry for overriding the Cipro patent increased greatly, and some sug-
gested Bayer did not respond adequately to the crisis. Following this, the 
Canadian government bought one million tablets from the Canadian 
generic manufacturer Apotex. A New York Times article questioned 
Bayer’s ability and readiness, and an op-ed in the Los Angeles Times 
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called pharmaceutical companies “war profiteers.” Some even called 
for Bayer to distribute Cipro for free (Holmes, 2001, p. 10; The Cipro 
 circus, 2001).

The risk for pharmaceutical companies in general and Bayer in partic-
ular was high. Cipro represented $1.6 billion in worldwide sales a year. 
Patent overrides would open the door for low-cost generic drug manu-
facturers. This would lower drug prices and increase competition from 
companies that have a superior cost structure because they do not have 
to spend millions of dollars on research and development. The average 
cost of developing a new drug can be $500 million (The Cipro circus, 
2001). Without the protection of intellectual property rights, pharma-
ceutical companies lack the incentive for innovation, and these moves 
would undermine research on new drugs.

After about two weeks of no decisive response to the crisis, Bayer’s 
top German and US management team, working with Kekst & Com-
pany, a pre-eminent strategic communications firm, established and im-
plemented a strategy to ensure safety of the US public, while protecting 
Bayer’s brand image and market position. The objectives were to ensure 
ample supply of Cipro; work with the US government to build a stock-
pile of Cipro; assure the US public of its commitment; and reinforce 
Bayer’s brand image as a caring, responsible, and patriotic company. 
The strategic communication plan consisted of several elements: estab-
lish proactive government relations efforts to facilitate a Cipro contract, 
communicate directly with the public through advertising, educate the 
media about Bayer’s commitment, educate healthcare professionals on 
the appropriate use of Cipro, and develop communication channels for 
patients and consumers (Holmes, 2002).

Bayer’s strategic approach went into motion within days. Bayer ex-
ecutives engaged in proactive government relations to secure a Cipro 
contract. Bayer global CEO Helge Wehmeier and the President of Bayer 
North America Wolfgang Plischke went to Washington, D.C., without 
an invitation, to meet with government officials and to show commit-
ment, urgency, and efficiency. They met with the Director of Homeland 
Security Tom Ridge and members of the US Congress to provide reas-
surance of Bayer’s commitment. They were in constant communication 
with US Health and Human Services (HHS) Secretary Tommy Thomp-
son and other US government officials, assuring them and the public of 
Bayer’s resilient commitment and production capabilities. Bayer execu-
tives made numerous television appearances, made daily phone calls to 
editors and reporters, and launched an internal campaign for “Bayer 
cares,” distributing American pride buttons, US flags, and t-shirts to 
employees.

Bayer also donated two million tablets of Cipro to US health work-
ers and first responders, and 200,000 tablets to the Canadian govern-
ment (Fuhrmans & Winslow, 2001; Holmes, 2002). It followed with a 
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media blitz of press releases, interviews by Bayer executives with ma-
jor newspapers, and stories regarding Bayer’s production efforts. This 
helped create the image Bayer wanted to convey of supply and safety 
for the US people. To reassure the US public, it placed full-page ads 
in major newspapers such as The New York Times, Washington Post, 
Wall Street Journal, USA Today, Miami Herald, Palm Beach Post, the 
Financial Times, and some local papers, at a cost of $3 million. The 
message was that “You can count on us” and that Bayer would supply 
enough Cipro, and do it in a timely manner and at a reasonable price 
(Fuhrmans & Winslow, 2001; Holmes, 2002). It also signed an agree-
ment to supply the US government with 200 million Cipro tablets and 
significantly reduce the price from $1.77 before the anthrax attacks 
to 95 cents a tablet, which was equivalent to the generic Cipro price 
before the US anthrax outbreak (Cherney & Carlisle, 2001; Holmes, 
2001, 2002).

The aggressive crisis brand management, which Kekst & Company 
directed, finally started to sway government and public opinion. After 
striking a deal with the US government, the Canadian government rein-
stated Bayer’s Cipro patent, bought a million tablets of Bayer’s Cipro and 
let Bayer warehouse the generic competition (The Cipro circus, 2001). 
As a result, media coverage was overwhelmingly positive in general, call-
ing “big pharma” products “wondrous shields against the random hor-
rors of terrorism” (Dickinson, 2001, p. 10). Editorials in the Financial 
Times, Wall Street Journal, Investor’s Business Daily, and The New 
York Times, among others, praised “Bayer’s patriotism, its ethics, and 
its commitment to doing the right thing” (Holmes, 2001), while Forbes 
Magazine stated “the U.S. may be best off sticking to the tried and true” 
(Herper, 2001).

Conclusion

The US anthrax outbreak of 2001 demonstrated the urgent need for 
safe and effective drugs to treat individuals exposed to biological agents 
used intentionally. In total, 43 confirmed anthrax cases were reported 
in Florida, Washington D.C., New York, and New Jersey; 22 people 
got sick, five people died, and 10,000 more people were considered at 
risk of possible exposure to anthrax (CDC, 2018). In the complex and 
ever-changing environment of the anthrax attacks and panic, Bayer AG 
had to navigate various marketing environment forces such as compet-
itors, intermediaries, suppliers, regulatory agencies, and the public. By 
developing an effective marketing strategy, Bayer AG was able to be a 
good and ethical corporate citizen, placate the regulatory environment, 
impede entry for competitors, and enable the US government to provide 
the public with life-saving medicines.
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The company that was built 
on Aspirin came back from the 
brink of economic disaster in 
1900 with the brand known as 
the “drug of the century”–Bayer 
Aspirin. Almost 100 years to the 
day, Bayer AG came back from 
the brink of economic disaster 
with the Cipro brand based on 
timing, the right product, tar-
geted strategies, public relations 
bonanza, and the strongest tag-
line in its branding history: “In 
Cipro we trust.”

Discussion Questions

1  Imagine you work for US government during the anthrax crisis. 
 Develop for your boss, both talking points for why and why not to 
override the Cipro patent.

2  Assume you are the vice President of Marketing at Bayer AG. Pro-
duce a memorandum for top management outlining critical issues 
facing Bayer AG and Bayer Corporation’s marketing environment.

3  Produce a detailed recommended action plan to deal with Bayer 
Corporation and Bayer AG’s marketing environment. Address dif-
ferences and similarities between two entities.

4  Develop talking points for CEO to address media during the crisis.
5  What do you think of the tagline “In Cipro we trust” and the impact 

it had? Please explain and support your opinion.
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Introduction

In this chapter, I explore 
whether university officials 
should use branding to mar-
ket universities and pro-
grams. Many academics are 
opposed to its use, arguing 
that branding and marketing 

in general are fundamentally antithetical to the values and norms that 
should guide a university. They liken the university to a relatively insu-
lar body – a “Republic of Scholars” – with its origins in the medieval 
guilds (Driori, Delmestri, & Oberg, 2016). Krause (1996) argues that 
the academic profession retains some guild-like characteristics. In such 
an organization, marketing and branding are not compatible. Indeed, 
Gibbs (2007) notes,

… when marketing – particularly advertising – is intended to per-
suade it may, under certain circumstances, work against the goals 
of independent, liberal, higher education by undermining critical 
thinking and autonomous actions. In these circumstances, its use 
is to counter the essence of autonomous education and ought to be 
avoided by universities on the grounds of moral duplicity.

(pp. 3–4)

Others, especially those who 
manage the academic enter-
prise, dismiss such assertions 
contending that universities 
are not that different from 
corporations and thus could 
benefit from adopting capi-
talist principles and practices. 
(Indeed, there is a journal 

6 Is Academe Cheapened by 
Branding
Universities and Programs?

Larry Hubbell

Check Your Understanding

Guild

A guild is an organization, originated by 
merchants during the Middle Ages, that 
provided mutual support to its members.

Check Your Understanding

The Medieval Period

The Medieval Period occurred in Europe 
between the fifth and fifteenth centu-
ries. It began with the fall of the Roman 
Empire and ended roughly with the 
Renaissance.
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devoted to marketing higher education entitled the Journal of Market-
ing for Higher Education.) Among those principles is regarding the aca-
demic enterprise as a  business – a business that employs marketing and 
branding to improve a university’s competitive standing and ultimately 
increase revenue.

Indeed, in keeping with its business orientation, branding is pervasive 
in the university. For some, the issue of universities employing branding 
is a subject that university administrators resolved decades ago. For ex-
ample, it is common for universities to employ branding by marketing 
their logo (Idris & Whitfield, 2014). Jillapalli and Jillapalli (2014) even 
suggest “certain professors can be branded and managed as brands” 
(p. 22). Taking the practice of branding one step further, the for-profit 
University of Phoenix even took the extraordinary step of spending $154 
million to obtain the naming rights for the Arizona Cardinals’ profes-
sional football stadium for 20 years (Weisbrod, Ballou, & Asch, 2008). 
However, broadly speaking, branding ultimately is the cultivation of a 
university’s image (Aghaz, Hashemi, & Atashgah, 2015; Pampaloni, 
2010). Regardless of what aspect of the educational experience a univer-
sity brands, “a successful brand will involve a product with a recogniz-
able identity and represent a particular set of values that is important to 
the consumer” (Thornton & Shannon, 2014, p. 162).

Specifically, in this chapter, I briefly discuss how universities were, 
and to a lesser extent are, relatively unique, compared with other in-
stitutions, as well as how universities are evolving. I also review how 
administrators reshaped the university as a business, and how market-
ing and branding have played a major role in that transformation. That 
development raises two interesting questions. Can the traditional ideals 
practiced in the university coexist with marketing techniques, specifi-
cally branding? Or does that create too much of a cultural disconnect?

The Origins and Unique Qualities of Universities

The modern US university owes its origins to Europe’s medieval univer-
sities (cf., Daly, 1961). In his definitive book on the origins of universi-
ties, Hastings Rashdall (1936) wrote in The Universities of Europe in 
the Middle Ages,

The institutions which the Middle Ages has bequeathed to us are of 
greater and more imperishable value even than its cathedrals. And 
the university is distinctly a medieval institution – as much so as 
constitutional kingships, or parliaments, or trials by jury.

(p. 3)

Remarkably, although the modern university has evolved significantly, 
particularly in the past 20 years, the university still retains some qualities 
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that it inherited from its ancient progenitors. However, the universities’ 
hold on these practices is becoming increasingly tenuous, especially 
those institutions that face financial problems.

The University as Guild

A prominent feature of life during the medieval period was the guild. 
Even today, academic departments retain some guild-like characteristics.

Guilds, also spelled gilds, an association of craftsmen or merchants, 
formed for mutual aid and protection and for the furtherance of 
their professional interests. Guilds flourished in Europe between the 
11th and 16th centuries and formed an important part of the eco-
nomic and social fabric in that era.

(Britannica.com, 2010, n.p.)

Indeed, assistant professors, like their medieval apprentice counterparts, 
become full-fledged members of their department as the result of a vote. 
Accordingly, once an assistant professor has successfully completed her 
“apprenticeship,” she receives tenure, which bestows upon the recipient 
something that is becoming increasingly rare in modern organizations – 
lifetime employment. Nevertheless,

Life-time employment is not the expectation outside of academe. The 
idea of a job for life with one company is a thing of the past. It was 
a legacy of the 20th century, when large companies created by the 
Industrial Revolution brought armies of factory workers together.

(Chow & Leung, 2016, p. 84)

In recent years, some cost-conscious universities have replaced tenure 
and lifetime employment with fixed term contracts. Nevertheless, even 
at institutions that retain tenure, it is weaker because of post-tenure re-
view (Aper & Fry, 2003), making the practice that much more tenuous 
since in some circumstances professors can lose it.

Shared Governance

In the medieval period, fac-
ulty governance was a central 
principle of the university. Re-
ferring to the Bologna college, 
Rashdall (1936) noted that the 
rector (the US equivalent of 
the university president) was 
“elected annually by ballot” 

Check Your Understanding

Shared Governance

Shared governance is a long-held academic 
tradition in which a governing board, ac-
ademic administrators, faculty, and some-
times staff govern a university jointly.

http://Britannica.com
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(p. 201). Furthermore, “in important matters such as the alienation of 
property, the consent of the whole college is necessary” (p. 201).

The practice of faculty governance, especially in the USA, eventually 
morphed into shared governance, in which professors largely gave ef-
fective control over the university to full-time academic managers. In 
developing management structures that are more corporate-like, the uni-
versity lost some of its distinctiveness.

Guild control is thus diluted into what is called ‘shared governance,’ 
raising the issue of precisely which areas of higher education should 
be subject to professorial guild oversight. A strong case can be made 
for professorial control over issues of faculty recruitment and fac-
ulty evaluation, including promotion and dismissal. Currently, it is 
too often the case that the faculty role in these matters has been 
reduced to offering recommendations to the administration; by con-
trast, guild status would take the peer view to be authoritative.

(Burstein, 2016, p. 36)

Shared governance, or some vestige of it, continues within US univer-
sities. In most cases, boards of trustees at US universities ultimately 
approve virtually all administrative decisions, including budget and per-
sonnel decisions, albeit through a process in which academic managers, 
often beholden to the boards, frame the decisions. Over the years, as ac-
ademics lost substantial power, a university’s board of trustees became 
virtually synonymous with a corporation’s board of directors.

Sabbatical Leave

Contemplation was central in both Greek philosophy and the traditional 
university. Universities grant scholars the opportunity to engage in ex-
tended contemplation during sabbatical leaves. Scholars usually have the 
option to take a sabbatical leave every seventh year. Indeed, the word 
sabbatical “comes from the Greek word sabatikos, which means the day 
of rest that happens every seventh day” (Vocabulary.com, n.d., n.p.).

Sabbatical leave is a practice few institutions outside of academe 
provide, although General Mills, Microsoft, the Container Store, and 
American Express have made sabbaticals a component of their human 
resource strategy (Joseph & Kucera, 2004). Indeed, given our society’s 
penchant for instrumental rationality, sabbaticals, even within academe, 
are becoming less common. In recent years, some universities have placed 
strictures on sabbaticals for maintaining “accountability.” Indeed, Ma-
miseishvili and Miller (2010) note that scholars who have significant 
research records or those who have been successful in the past in obtain-
ing grants are most likely to receive sabbaticals. In an increasing num-
ber of educational institutions, a scholar must justify his sabbatical by 

http://Vocabulary.com
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explaining in advance what will be accomplished during his or her leave 
(Mamiseishvili & Miller, 2010). In the contemporary university, faculty 
members, like employees in a corporation, are increasingly accountable, 
in contrast to the largely inner-directed academic of the past.

Mentoring Students

One of the most rewarding experiences that a faculty member engages 
in is mentoring. The concept of the mentor is a key aspect of Greek 
mythology. Before, academics began conceiving of students primarily as 
customers, they regarded them as mentees. The mentor–mentee relation-
ship is one in which the mentor shares his or her knowledge and wisdom 
selflessly with the mentee. When this relationship occurs, it is academe 
at its best. According to Kram (1983), mentors when working with their 

mentees usually focus on 
some combination of psycho-
social and career help. Yet, 
given the demands placed on 
professors, oftentimes men-
torship becomes a lower level 
priority. Contemplation does 
not contribute to the bottom 
line.

How Its External Environment Has Reshaped 
the Modern University

The modern US university is a curious hybrid. It maintains some ves-
tiges of its mostly medieval traditions while increasingly conforming 
to a highly capitalistic external environment. Capitalism influences 
universities in multiple ways. As a means of adapting to the demands 
of capitalism, universities have become more competitive with each 
other. That competition reflects, in part, their increased emphasis 
on revenue generation, a tendency to regard students as customers, 
and the transformation from being largely closed to largely open in-
stitutions. Indeed, given the  demands of capitalism, the traditions 

inherited from the past ap-
pear to be increasingly an-
tiquated in the twenty- first 
century university. Indeed, 
this increased focus on the 
external environment and 
the market enhances the ap-
peal of branding within the 
university.

Check Your Understanding

Mentors

Mentors provide guidance to more junior 
organizational members in a variety of 
areas, including the unwritten rules of 
an organization, career assistance, and 
counseling.

Check Your Understanding

Open Institutions

Their external environment broadly af-
fects Open Institutions. Leaders of those 
organizations frequently take cues from 
their environment to enhance their insti-
tution’s survivability.
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Competitiveness

The contemporary USA may be the most competitive society in the 
history of the world, and our universities increasingly mirror that re-
ality. We compete for students. The university is no longer the isolated 
ivory tower, safe from competitive forces (Richardson, Nwankwo, & 
Richardson, 1995). Increased competition leads universities to conduct 
marketing campaigns complete with recognizable brands, which are a 
relatively new phenomenon (Dholakia & Acciardo, 2014, p. 146).

As a director of an institute at a private university, it is a rare meet-
ing with my dean when the subject of how to increase revenue does not 
come up. We frequently discuss ways of exploring new markets, such as 
opening up a branch campus; offering new products, like academic cer-
tificates; providing additional services to students, like a program that 
links students with alumni; branding ourselves in such as a way that will 
make us more appealing to our current and potential student-customers; 
and, of course, besting the competition.

The university not only competes for students but also subjects its 
faculty members to the competitive standards they must meet if they are 
to receive tenure. The stakes are high. Within the past 30 years, there 
are fewer tenure and tenure track positions relative to the number of full- 
and part-time adjunct positions. If an assistant professor does not receive 
tenure, that person may be doomed to a precarious life as an adjunct, 
teaching at multiple institutions to make ends meet or leaving the pro-
fession altogether. At many schools, to fulfill one’s research objectives, 
an assistant professor must not only publish but also publish in journals 
with a high impact. Academics also must be especially mindful of their 
teaching for not only they are subject to the occasional peer-review but 
also they receive reviews from consumer-oriented students. Competition 
with one’s peers, although more concentrated among assistant profes-
sors, also affects tenured professors since merit pay became a staple at 
most universities beginning in the late 1980s (Blum, 1989).

Revenue Generation

The modern university has an insatiable appetite for more revenue. Most 
universities have adopted a “growth or perish paradigm.” This “growth 
or perish paradigm” has been exacerbated in recent years, as online pro-
grams have proliferated. Universities primarily increase their revenues in 
the following ways:

•	 Universities initiate new programs by, for example, starting an 
online program, offering a new sought-after degree or starting a 
branch campus.

•	 They raise tuition. During the past 20 years, the average tuition 
and fees jumped 157% at private national universities, 194% for 
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out-of-state tuition at public national universities, and 237% for in-
state tuition at public national universities (Mitchell, Leachman, & 
Masterson, 2016); meanwhile, during that same period, the Con-
sumer Price Index increased only 52.5% (United States Department 
of Labor, Bureau of Labor Statistics, 2017).

•	 They try to persuade their state legislatures, if they are public insti-
tutions, to increase their funding, although between 2008 and 2016, 
state funding declined by an average of 18% to state institutions 
(Mitchell et al., 2016). For example, at the University of Colorado at 
Boulder, state appropriations constitute only 5% of that University’s 
revenue (American Academy of Arts and Sciences, 2017).

•	 Universities seek external funding; however, “garnering these funds is 
very competitive and the use of these funds is highly restricted” (ibid.).

•	 They garner revenue from auxiliary services, such as food service and 
housing, except many of these operations are self-supporting and uni-
versities typically reinvest any surpluses in the operation (ibid.).

•	 They receive endowments. Although university endowments vary 
widely by institution – the top ten endowed universities controlled 
more than 33% of endowment funding in 2014 (National Center for 
Educational Statistics, 2016), and the endowed funds are typically 
highly restricted provided primarily for student financial aid, teach-
ing, research and innovation, public service, and athletics (American 
Council on Education, 2017).

To ensure a university meets its revenue goals, it is essential that it develops 
a brand that successfully attracts students and donors, and in the case of 
public universities, appeals to a state legislature. Hundreds of quality uni-
versities exist in the USA. A successful branding strategy helps convince 
prospective students why they would want to go to a particular institution. 
Academic managers need to know their market niche and then develop a 
compelling brand that makes their institution seemingly irresistible.

Students as Customers

Today, the language of the market is common within educational 
 institutions – institutions that were previously outside the market struc-
ture. As part of this larger trend, university administrators increasingly 
regard students as if they are customers. This “customerization” of stu-
dents occurs not only because of increasing competition for tuition dol-
lars but also because of the substantial investment universities are asking 
students to make in their education. With this increasing investment, 
students are only more likely to think of themselves as customers (Arm-
strong, 2010).

This change in consciousness is a development that many academics 
find disturbing, myself included. As an example, administrators place 
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significant importance on student evaluations. Subpar student evalua-
tions, whether deserved or not, can doom an academic who is coming 
up for tenure. Although many academics probably will not admit it, the 
importance they place on student evaluations also probably has had an 
enormous impact on the phenomenon of grade inflation.

Universities as Open Organizations

Especially in recent years, the US university evolved from a relatively 
closed organization to a highly open one. How do closed institutions 
differ from open institutions? “The closed-system models tend to focus 
on internal events when explaining organizational actions and behav-
ior, while open system models focus on events occurring external to the 
organization that influences changes within the organization” (Allen & 
Sawhney, 2017, pp. 27–28). For centuries, the university was a relatively 
closed institution that underwent little change. The educational proto-
cols of the fourteenth century also guided it during most of the twentieth 
century. It did not have to change because its environment was relatively 
stable and predictable. It was in the latter part of the twentieth century 
that the university changed dramatically.

What was a relatively stable environment became a highly competitive 
one. Capitalism caught up with the university and to a great degree en-
veloped it. Accordingly,

The competitive process produces winners and losers. Some schools 
thrive and others falter – as in every other industry. Little recognized 
is that the higher education industry is very much in flux, with new 
schools emerging and existing schools closing, merging, and even 
switching ownership forms, as when a nonprofit college converts to 
a for-profit.

(Weisbrod, 2008, p. 39)

To survive, most universities increasingly became open, sometimes rad-
ically open institutions, whose managers became much more aware of 
their external environments. What are the characteristics of an open 
organization?

External influences can be experienced by organizations from the 
actions of the existing competitors, potential competitors, suppliers, 
customers and government. The influence of these external factors 
has been amplified in recent years due to a changing environment as 
reflected in growing globalization, increased diversity, rising ethical 
standards and rapid advances in technology accompanied by rising 
e-commerce.

(ibid., p. 49)
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In many cases, the universities that successfully made this transition to 
more of a market model were the ones that were able to retain some as-
pects of the medieval university, while at the same time also embracing 
a marketing strategy focused on branding.

Market factors such as increased competition, economic pressures, 
and scrutiny by parents and students acting as ‘consumers,’ are 
putting increasing amounts of pressure on institutions of higher 
education to stand out and differentiate from competitors. To help 
combat the notion of higher education as a commodity, universities 
and colleges are developing expensive and sophisticated branding 
campaigns to engage their constituents.

(Peruta, Ryan, & Engelsman, 2013, p. 11)

Those universities that adopted this strategy more than likely survived 
but also changed in the process. They became less distinctive. Like their 
counterparts in the private sector, successful universities usually devel-
oped a brand identity. They might be a university that touts the number 
of Nobel laureates employed there. Or on an epicurean note, they may 
emphasize the gourmet quality of their cafeteria food. Or they might 
choose to focus on their location, for example being situated in a so-
called “urban laboratory.” University administrators realize that

Brand names are assets to any firm or organization. Colleges and 
universities, whether public, private nonprofit, or for-profit, are no 
different. Those that have national name recognition can attract a 
broader and more talented pool of applicants, more tuition revenue, 
and more donations.

(Weisbrod, Ballou, & Asch, 2008, p. 175)

Conclusion

Are marketing and branding compatible with the traditional university 
culture? It is probably at best a marriage of convenience. On the one 
hand, the administrators tend to favor branding, thinking that it will 
help ensure the survival of the institutions they maintain. On the other 
hand, undoubtedly most academics are skeptical of branding, thinking it 
despoils the ethos of their institutions. They would prefer to continue the 
traditions the Medieval universities established. Although our current 
universities maintain some traditions from the Medieval Period, those 
traditions are weaker. The same principles that guide overtly market- 
oriented businesses now are common in the university, and branding is a 
central component of that business strategy.

I, for one, endorse the ongoing efforts to market and brand our uni-
versities, but I do not want the customer mentality also to invade the 
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classroom. Our students are not customers, they are mentees. I am not 
sure whether it is possible to confine the marketing and branding func-
tion largely to services and amenities that universities provide students, 
like recreational centers, attractive dormitory rooms, and a competitive 
football team, while not impacting what transpires in the classroom. It 
may be difficult to conceive of students as customers outside of the class-
room, but not within it. As one academic noted:

I simply cannot see my relationship with students through the lens 
of customer relations. Great teaching touches minds, hearts, and 
souls… There are times I cannot be nice – I have to push hard. I have 
to challenge. I have to encourage students to do things they will not 
like. I have to mark a grade that is not what a student thought he or 
she earned. I can do so only in the context of a relationship built on 
trust and shared pursuit of knowledge and understanding, not in the 
context of students purchasing a product or service from me.

(Tanner, 1999, p. 148)

Given the all-encompassing impact that capitalism has on our society, 
I am not sure that is a realistic expectation we can restrict partially the 
tentacles of capitalism as it envelops the university. However, at the very 
least, I would hope that academic administrators consider what they 
have given up to ensure their institution’s survival. Perhaps, Thomas 
Kuhn provides a suitable explanation for the cultural clash that is ongo-
ing. Driori et al. (2016) note the following:

Like Kuhn’s theory of paradigmatic changes, narratives that define 
the social role of the university emerge from a time and place- specific 
context, they rise to dominate the discourse, and then come to be 
overshadowed by a newly emerging narrative; rarely do they disap-
pear completely, but rather they morph and change, get translated 
and sediment, and then co-exist.

(p. 180)

It is extremely likely that universities will continue to place a significant 
emphasis on branding. Branding is here to stay. Nevertheless, I hope that 
in our desire to maintain the viability of our universities, we retain the 
characteristics that made them both great and unique.

Discussion Questions

1  In an effort to enhance their image, should a university brand indi-
vidual professors?

2  Are university traditions handed down from the Medieval Period 
worth preserving?
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3  Unlike many professions, tenured professors in most cases are guar-
anteed lifetime employment, given the financial difficulties that many 
universities face should educational institutions discontinue tenure?

4  Is it inevitable that students will increasingly view their interactions 
in the classroom as just another customer experience?
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Introduction

Pre-history city-fortresses protecting villages from invasion were the 
original Homeowner Associations (HOAs). Gates and walls secure a 
community. There is perceived value in a branded community that pro-
vides the goods and services it claims to offer (Crosby, 2010). This is the 
essence of ethical branding. Today gated communities, including high-
rise condominiums and co- operatives legally organized as owner-asso-
ciations,1 are city-fortress-like to the extent they offer sanctuary and a 

sense of community, coupled 
with a comforting feeling of 
home, independence, safety, 
and provision of quality ser-
vices (Fuselier, 2011). This 
modern HOA brand, offer-
ing maintenance and repair 
along with policing and other 
public goods, is a display of 
utopian fantasy that mysti-
fies the practical reality of life 
in HOA-World, which may 
be less than ideal. While it is 
true, HOAs provide amenities 
at less cost by bulk-sharing 
and concentrated negotiating 
power to bid down prices, 
there are other, unadvertised 
costs in HOA-World such as 
the burden of living under a 
regime of restrictive rules and 
the inability of individuals to 

7 Ethical Branding, 
Homeowner Associations, 
and Judicial Review Using a 
Socially Responsible
Administrative Law  
“Hard-Look” Standard

Jeffrey Kleeger

Check Your Understanding

Administrative Law

Administrative Law: that body of law the 
fourth branch of government exercises 
combining executive, legislative, and ju-
dicial power to more efficiently manage 
public law interests. An example is the 
Environmental Protection 

Agency enforcing rules it writes to pro-
tect the environment and adjudicating vi-
olations of same.

Judicial Review

Judicial Review: authority of courts to 
review executive and legislative actions. 
An example is the ruling in Citizens 
United v. Federal Elections Commission, 
558 U.S. 310 (2010) holding legislative 
restrictions on political expenditures by 
private, non-profit associations violate 
freedom of speech rights.
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adequately protect their private rights. Sometimes, HOAs, while blindly 
pursuing the holy grail of collective good, harm discrete, insular and oth-
erwise vulnerable minorities by imposing fines to exact compliance. To 
avoid harm to hapless members, closer review of board action is neces-
sary. This point is critical to fully comprehend the proprietary structure 
and administrative framework of HOAs, and resolve a deficiency of over-
sight using “Hard-Look” review.

The HOA Form

Ethics, sentiment, and social behavior drive consumer choice (Singh, 
 Iglesias, & Batista-Foguet, 2012, p. 541). Membership in HOAs is vol-
untary, but the choice to join one is not, when a prospective member 
does not fully comprehend the practical significance of necessary fe-
alty and homage due in a privatized, collective, residential association. 
If the marketed lifestyle is not genuine, (information is inaccurate), 
then prospective owner-members will make less-than-optimal choices, 
hoodwinked by deception. Life in HOA-World is ruled by a private 
governance regime operating with public power. That means the con-
centration of power can be 
substantial. Because there are 
minimal limitations to the ex-
ercise of such authority, there 
is potential for abuse. HOA 
executive boards are com-
prised of elected officers who 
are owners not necessarily 
trained in good governance. 
HOAs exercise a combina-
tion of executive, judicial, 
and legislative authority. One 
problem with this private 
governance form using public 
authority is the lack of checks 
and balances to constrain it. 
HOA boards are limited only 
by the corporate documents 
they themselves revise—but 
therein lies the dilemma—
presently-in-use judicial re-
view standards inadequately 
protect private rights. This 
needs reform.

Owners surrender personal 
sovereignty to a centralized, 

Check Your Understanding

Private Governance

Private Governance: action by private 
associations taken with legally binding 
effect on persons. An example is when 
a private entity promulgates public-like 
policies to regulate the behavior of its 
members.

Private Law

Private Law: those fields of law con-
cerning interactions between persons in 
which government plays no direct role. 
Examples include contract, property, and 
tort law actions where government is not 
typically a party and does not possess a 
vested interest in the outcome.

Privatization

Privatization: the transfer of ownership 
or management from government to a 
private entity. Such transfers may take 
the form of outright sale of assets or out-
sourcing of licensing and use rights. The 
purpose of such transfers is to enhance 
efficiency.
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collective, private quasi-governmental authority that wields significant 
power. Part of that power is managerial and fiduciary, pertaining to 
maintenance contracts, service provision and so on that is largely min-
isterial and non- confrontational. This chapter does not concern the ex-
ercise of such authority. Instead, this chapter examines board actions 
that directly impact personal autonomy, private rights, and individual 
freedoms of member rights by regulating private behavior.

HOAs are a unique cultural community. They promote shared values, 
opinions, and beliefs. They are private, exclusionary social constructs 
promising collective good and personal autonomy (Fuselier, 2011), but 
those objectives may be mutually exclusive. While HOAs are creatures 
of private law, that does not mean the spillover effect of public func-
tionality never justifies public law intrusion to ensure good governance 
and secure private rights. HOAs are private law entities that enhance 
property values. They combine security, amenities, and services, in an 
affordable, user-friendly package that is the HOA brand—but the brand 
is not ethical if the lifestyle is not genuine, with burdens on individual 
freedom that can make life miserable in HOA-World concealed from 
prospective owners before a purchase.

Ethical issues in consumption connect clean and green imagery with 
social responsibility (Singh et al., 2012, p. 541); but equally important is 
the corollary of good-faith marketing. Brands claiming to be ethical of-
fer do-right, environmental-friendly products (Singh et al., 2012, p. 541); 
the important question to ask, however, is, are consumers receiving what 
they bargained-for? The literature describes social responsibility as a 
priority for business leaders. Some claim corporate social responsibility 
(CSR) is an excellent investment and is good business (Melo & Galan, 
2011, p.  424). This is about adopting a recognized set of moral and 
ethical standards and promoting social good beyond the interest of the 
firm, conventional norms, and legal requirements (Melo & Galan, 2011, 
p. 425).

HOA branding can be consistent with CSR. HOAs provide clean, 
well-maintained common areas (landscaping, repairs, and maintenance), 
and a safe, secure, neighborly home setting. A problem with the HOA 
brand, however, arises when there is a lack of recourse for owners who 
discover the product they purchased does not meet their expectations. 
This chapter discusses how presently-in-use legal standards of review in 
the HOA context inadequately safeguard private rights when the expec-
tation of expectations fails and how to remedy this problem.

Some theorists argue the HOA-World construct embodies private 
initiative, investment, law concepts, and characteristics that make it 
inappropriate to apply public law oversight (Reichman, 1976, p. 256). 
However, the argument that HOAs are wholly private because they are 
organized privately is inapposite. While HOAs are indeed privately or-
ganized legal entities, they behave as if they were a local government 
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providing public services, representing constituents, formulating rules, 
regulating conduct, adjudicating offenses, and punishing transgressions. 
Because HOAs exercise a combination of legislative, executive, and 
 judicial authority, they are administrative agency-like and as such are ca-
pable of substantially impacting the lives of private citizens. It is, there-
fore, necessary to better supervise their activities—to secure individual 
protections. Without sufficient oversight, personal liberty is at risk. Bet-
ter protection of freedoms require enhanced judicial review standards.

Corporate Social Responsibility and Ethical Branding

CSR is an attribute, product feature, and reason to purchase a brand. 
Consumers base purchase decisions on their perception of a product’s 
use-value (Smith, 2008). If HOA branding is unethical, consumers may 
make choices under false pretenses, bad-faith dealing, or deceptive trade 
practices. Aside from the possibility of criminal prosecution, unethical 
branding may lead to a damaged business reputation and, in the case of 
HOAs, diminishing returns on property resales. To avoid that from hap-
pening, branding requires compliance with minimal standards of good 
ethical conduct. For HOA-World, the best defense against allegations of 
unethical branding is to ensure the ethically branded lifestyle that was 
promised in fact materializes.

The social contract of business theory holds corporations duty-bound 
to those they serve to perform their moral-ethical obligation and do 
right. Business and society are partners and enjoy mutual, reciprocal 
rights and obligations (Melo & Galan, 2011, p.  426). Theorists urge 
adoption of a strategic CSR to achieve optimal benefit from minimal 
investment (Melo & Galan, 2011, p. 426). In HOA-World, governing 
board police power may burden private rights to promote public good. 
Under such circumstances, it is incumbent upon regulatory oversight 
structures to ensure compliance with law. Monitoring HOA board ac-
tion as if boards were a government entity, and holding them appropri-
ately accountable, would accomplish that objective. After all, HOAs are 
private governance forms that display public, government-like character-
istics, provide public services, operate under bureaucratic rulemaking, 
and exercise state police power with broad enforcement authority. The 
problem with this union of public–private elements, in the absence of 
separation of powers constraints, is potential for abuse. Under these cir-
cumstances, it is difficult to reconcile the inapplicability of state action 
doctrine limitations on private governance forms (Reichman, 1976). The 
thesis of this chapter is a more rigorous judicial review of HOA actions 
better protects private rights.

Brand value can be a performance estimator and core component of 
corporate reputation (Melo & Galan, 2011, p. 427, citing Fan, 2005). 
Trust is its base. A partner must feel confident that her counterpart is 



96 Jeffrey Kleeger

reliable and will comport with integrity (Singh et  al., 2012, p.  543). 
Trust is an asset that gradually develops with nurturing over time, but is 
capable of quick destruction by misstep, neglect, or oversight. The study 
of ethics in business measures conduct on conventionally accepted stan-
dards of what is proper, in contrast to what is not (Singh et al., 2012, 
p. 542). An ethical brand promotes collective good functioning with at-
tributes of honesty, integrity, diversity, responsibility, quality, respect, 
and accountability (Singh et al., 2012, p. 542). Entities actively engaged 
in CSR, consistent with the urging of Fan (2005), integrate innovation 
with ethics and good social behavior. Efficiency is good, ethics is better, 
and ethically infused efficiency is best. A system of private provision of 
public services allows associates to directly influence the character of 
their neighborhood and control costs (Nelson, 1999, p. 829). The effort 
to brand products as ethical requires integrating honesty, integrity, re-
spect, and accountability with equity.

To the extent life in HOA-World represents culture, lifestyle, and the 
promise of the good life—with happiness or misery in the balance—it is 
a brand the literature understands as a name, term, sign, symbol, design, 
or any combination of the same reflecting values, beliefs, and sentiments 
(Fan, 2005, p. 342) about what is important. While ethical branding is 
a marketing tool that respectfully seizes upon emotions, feelings, and 
images to identify and differentiate goods and services in the minds of 
consumers in a specifically filtered way to persuade them to want and 
get a certain product, it is ethical only if it adheres to certain acceptable 
requirements. Branding is a reflected image of a product. Ethical brand-
ing is the extent to which a brand-creator follows moral and social rules 
to self-regulate and comply with ethical, moral, and socially acceptable 
messaging and targeting. This is the meaning of ethical branding.

Commercial actors self-regulate (Fan, 2005) to avoid punishment in 
the form of boycotts by dissatisfied customers or liability for the harm 
they may cause. A problem with collective, privatized economic, polit-
ical, and social organization is the isolation paradox it produces and 
the possibility of detachment resulting from closing off a community 
from the outside world (Doucet & Smit, 2016). However, isolationism 
is not practical in modern economic networks and the rule of reason 
acknowledges no person is an island unto herself—rather, each is an 
integral part of the whole (Donne, 1624). The negative spillover of pri-
vatization functioning as fragmentation to produce spatial inequality 
(Doucet & Smit, 2016, p. 653) is curable by introducing positive, nurtur-
ing  community-sensibility in a family-friendly HOA. But is this promise 
real? A brand is the public face of a company (Fan, 2005) that embodies 
a lifestyle offering truth and value (Smith, 2008). The key necessary 
component to ethical branding is it be genuine and benefit the consumer 
who holds a legitimate expectation the product she invests in will satisfy 
her expectations.
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How HOA Governance Relates to Ethical Branding

The modern rise in HOA popularity makes analyzing it in terms of eth-
ical branding relevant. HOAs manage 25 million housing units, serve 
60 million residents, comprising about 20% of the nation’s population 
(Pollack, 2013, p. 841). While that number is not as impressive as the 
50% prediction of the 1970s (Reichman, 1976, note 8 at p. 256), HOAs 
clearly touch a significant component of the population. The number 
of HOAs has increased by 2,500% between 1970 and 2003 (Weiser & 
Wang, 2006, p. 2), and the trend continues. HOAs are doing something 
right in terms of marketing and must be offering a sufficient degree of, 
or at least perception of, competitive value to customers to remain so 
popular.

HOAs seek to improve members’ quality of life. A cost in doing so is 
risk of harm to personal autonomy. Yet, individuals associate to realize 
collective good. Privatization achieves positive results but also is capable 
of damaging personal autonomy. The privatization of social forms can 
lead to the privatization of government forms. The literature is replete 
with discussions of extreme case studies where HOAs act aggressively 
and harm individuals in ways that burden private rights in the name 
of promoting collective good. The problem with this is the collective 
good is sometimes a thinly veiled pretext to justify abuse or the rule in 
question may be under-inclusive, selective, overbroad, or vague. In any 
event, HOAs harm individual rights by restricting freedoms unnecessar-
ily. This chapter considers how implementing a hard-look administrative 
law judicial review standard can address and eliminate this problem.

A case study involving a woman and her battle to keep her cats in 
her home (the Nahrstedt case study appearing below) demonstrates how 
judicial review standards now in use fail to protect individual rights. 
Presently-in-use judicial review falls short of minimally desired results. 
Opportunity costs arising from submission to a collective will burden in-
dividual liberties and erode freedoms. Benefits that accrue to the collec-
tive good in the course of regulating private rights are justifiable in some 
cases, but not all. Judicial review standards need to be more searching to 
adequately protect private rights.

Corporate branding builds on the identity of a company forcing it to 
be accountable for its actions. In this way, entities avoid the  promise–
performance gap (van de Ven, 2008, p.  346) by which a firm might 
fail to achieve its branded outcomes because its promises are empty. 
In HOA-World, this can happen when governing boards act unreason-
ably under the circumstances. An example of this is a rule that imposes 
costly burdens in exchange for questionably beneficial results or a case 
where a minimally beneficial collective good creates a substantial risk 
of harm to personal freedom to implement (Bollinger, 2008, p.  271). 
Following a cost-benefit analysis, such a course is not logical. Ethics are 
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context-based. The Nahrstedt case study proves this by demonstrating 
how the legal system is complicit in the privatization of social functions 
when it tolerates damage to personal autonomy in upholding an unrea-
sonable HOA decision (Fuselier, 2011; Levi, 2009). While there are in-
stances where courts reject HOA rules in favor of personal autonomy, 
those cases are rare.2 The pet restriction in that case, while not uncon-
scionable, was damaging.

Conventional wisdom holds good governance responds to stakeholder 
needs (Frankental, 2001, p. 18), with management accountable for its acts 
and decisions. Companies can take inventory of environmental, reputa-
tional, and business-probity issues in decision-making (Frankental, 2001, 
p. 19) considering financial impacts and sociological implications of their 
choices (Frankental, 2001). Companies adopting CSR aspire to achieve 
social and environmental gain remain open to public scrutiny, comply 
with law, and serve the public ethically (Frankental, 2001). Yet, because 
participants in a highly competitive commercial environment set the bar of 
attributes ever higher, it is increasingly difficult to claim a unique position 
in real estate sales marketing based on CSR (van de Ven, 2008, p. 346, 
citing Schlegelmilch & Pollach, 2005, p. 273). This presents a competitive 
advantage challenge for entities hoping to differentiate on offerings.

Some theorists argue the branded lifestyle is not a positive develop-
ment suggesting privatization and exclusivity are dominant characteris-
tics, while citizenship and community are subordinate. This conclusion is 
accurate when gated communities remove public space and corrode core 
constitutional values such as the right to travel, express speech, and uphold 
universal access to public space (Siegel, 2009, pp. 809–810). An added con-
cern is whether governing boards adhere to good ethical behavior ( Siegel, 
2009, p. 812) such as by imposing externalities on those outside the gates 
because enhancing security within creates a risk of harm without.

The modern interest in gating began with financial motivation. Devel-
opers who are the brand-creators sought competitive advantage market-
ing gain in selling the idea of a desirable, friendly, and safe community 
labeled “home.” The marketing-mix differentiates this community from 
all others making it appear more safe, affordable, satisfying, and there-
fore, more valuable than alternatives. The arrangement of physical open 
and built spaces, and associated lifestyle imagery, is the dream-world 
developers sell. The literature on successful marketing includes advice on 
using creative communication strategies to promote products reinforc-
ing symbolic positive ideas in the minds of consumers (Parsons, 2007, 
pp. 267, 270); for example, capitalizing on childhood nostalgia. The tra-
ditional approach is to cast the available product in as positive a light 
as possible to enhance brand value. Companies can legitimately paint a 
rosy picture of what they offer but may not use deceptive trade- practices 
to promote their product. The subtle almost unobserved characteris-
tic of branding is creating, shaping, and communicating a consumer’s 
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identification with a product (Parsons, 2007, p. 270) producing in the 
context of HOAs a sense of belonging – a spirit of  community – or 
brand-value. Examining branding in the context of HOAs is relevant 
to the meaning of ethical branding because what the bill of sale de-
scribes is product imaging, and if what is described is dishonest, in-
accurate, or fake then the branding is not ethical. Persuasive messages 
radiate logos through branding to generate an information-filled idea 
logically describing product value, ethos by focusing on the credibility of 
the source, and pathos in disseminating emotionally charged messaging 
(Parsons, 2007, p. 271). Socially responsible strategies for ethical mar-
keting require combining ethical, legal, and moral communications and 
actions (Parsons, 2007, p. 271). In this regard, the inapplicability of state 
action doctrine to HOAs means regulating them is more difficult and 
that places individuals at greater risk of harm from abuse by governing 
authority.3 This is an example of unethical branding.

The ability of individuals to assert claims against private HOA regimes 
is quite limited (Siegel, 2009, n.23). State action theory is not typically 
applicable to HOAs but making it so would provide more effective reg-
ulation of HOA acts and offer a better response to erosion of the public 
sphere by expansion of unregulated privatized governance than the pres-
ently in vogue laissez-faire attitude can ever hope to achieve (Siegel, 1998). 
CSR combats this poor result encouraging entities to demonstrate their 
sincerity about their impact on society in general and individuals in par-
ticular. The strategy of building a virtuous brand focuses on protecting 
corporate reputation (van de Ven, 2008, p. 346). Focus should also be on 
doing good. The Five Pillars of Ethics is a reminder and provides useful 
guidance in helping shield an entity from challenges. It holds one should 
(1) do no harm, (2) aspire to do good, (3) communicate truth, (4) respect 
confidentiality, and (5) act fairly (Parsons, 2007, pp.   273–274). These 
characteristics exemplify ethical branding. When a governing board ad-
heres to principles of good governance, it will accomplish good for its 
members. Although public law constitutional restrictions apply to state 
government actors, such application does not guarantee public law re-
strictions on private law regimes that behave as if they were public – even 
if it is appropriate that they apply (Siegel, 2009, pp. 812–813).

Private law regimes using public law authority fall under the ambit of 
heightened judicial review if they create risk of harm to private rights. 
Ethical branding and CSR, coupled with enhanced judicial review stan-
dards, may remedy risk of harm to personal autonomy. The absence of 
oversight, coupled with tolerance of the same by authorities amounts 
to an abdication of regulatory responsibility. Heightened self- regulation 
will not completely banish unethical branding from the marketing land-
scape. If courts would implement a practice of raising the rigor of ju-
dicial review and lowering the degree of deference they grant to board 
decisions, then better, more equitable results may follow, reducing the 
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risk of harm to persons and brand. CSR is necessary because it im-
pacts corporate performance (Melo & Galan, 2011, p. 423). HOAs are 
 corporate-like entities. Developers produce an imagined lifestyle-image 
to sell product and quickly exit the community replacing itself once it 
completes its project4 with a governing board of owner-members.

Members purchase a lifestyle image they wish to live when they buy 
a membership. In making such a purchase, the consumer must believe 
an available image is desirable, and the associated cost is justifiable. It 
would be a clear-cut case of fraud or deceptive marketing if the product 
for sale did not possess the attributes described in the marketing mate-
rials. In exchange for benefits promised, prospective members willingly 
submit to the authority of a collective will. They enter into an agreement 
with certain expectations. Residents accept restrictions on freedom in 
exchange for rule of law. This is an expression of the social contract. 
Boards inherit control of member behavior through covenants and re-
strictions. This is why courts must review HOA actions from an admin-
istrative law approach. The only viable solution to resolve overbearing 
privatized authority is the effective regulation of hard-look review.

Data Collection for This Project

This study examines HOA member versus board disputes. The popu-
lation settled-upon resulted from multiple searches of legal databases 
identifying cases of restrictions on private rights by collectively imposed 
rules. While it is possible there could be selection bias due to nuances in 
keyword terms, focusing on the four most densely populated jurisdic-
tions in the USA broadened the diversity of case returns to minimize any 
such risk. Data collection using keywords such as fines solicited returns 
to test the hypothesis of the need to modify judicial review standards. 
Queries focused on HOA acts impacting individuals by limiting per-
sonal autonomy shed light on the problematic. One such search returned 
8,000 cases. Others returned tens of thousands. While the study sought 
to avoid discarding relevant data, limiting the focus to burdens on pri-
vate rights effectively narrowed returns. In selecting appropriate cases, 
care went to identifying dependent and independent variables. The de-
pendent variable is risk of harm to personal autonomy. Independent 
variables broadly include jurisdiction, judicial review standards, and 
type of harm suffered. The data analysis leads to negation of the null 
hypothesis supporting the conclusion of need to enhance judicial review 
to better-protect personal autonomy. The data reveal risk of unethical 
branding in cases where the image people desire is inconsistent with the 
product. In such cases, Caveat Emptor does the buyer no good. HOA 
governance under present standards of review is just too powerful and 
that leads to injustice. The Nahrstedt case study below illustrates dys-
functionality and risk of harm to civil liberties in contested economic 
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Table 7.1  State Court Cases by Litigated Issue: California, Florida, and 
New York

Issue Fees & 
Fines (%)

Enforcement 
(%)

Owner 
Rights (%)

Board 
Power (%)

Restrictions 
(%)

California 10—12 10—32 2—14 6—33 10—32
Florida 35—42 13—42 4—29 6—33 17—55
New York 38—46 8—26 8—57 6—33 4—13
Totals 83—47 31—18 14—8 18—10 31—18

and social relations. The only viable solution is enhancing judicial re-
view. The inescapable conclusion is administrative law hard-look review 
better protects individual rights than the minimally rigorous business 
judgment and reasonableness standards. Table 7.1 (below) describes 
cases in the study. Cases from Texas are absent because the law in this 
area is predominately statutory-based (Figure 7.1). 

This chapter concludes by finding judicial review using any variation 
of California’s reasonableness, New York’s business judgment, or Flor-
ida’s hybrid blend of the two inadequately protects individual rights. 
The case law identified a naturally uniform, interconnected whole favor-
ing boards in disputes with owners. For example, California endorses a 
reasonableness test adopting elements of Florida law and largely rejects 
New York’s more relaxed approach; New York employs a minimally 
rigorous business judgment rule but adopts aspects of California and 
Florida’s reasonableness mix; Florida innovatively blends elements of 
the other two approaches. Texas’s statutory focus sets it apart. Upon 
collection of data, the question arose: What is the relevance of these le-
gal standards to ethical branding? Because presently-in-use review stan-
dards ineffectively protect private rights, a less deferential approach of 
review is necessary to approximate ethical precepts.



102 Jeffrey Kleeger

A system that prioritizes HOA actions demoralizes individuals dis-
suading them from asserting their rights. As a result, boards conduct 
themselves more aggressively to exact compliance. Such excessive board 
action symbolizes variance between expectations and reality in brand-
ing. Sharp distinctions between the imagery in marketing materials and 
facts are unethical. This study acknowledges litigation is fraught with 
unknowns including cost, measure of injury, probability of success, and 
commitment of time; and such factors militate against successful chal-
lenges to HOA actions (Weiser & Wang, 2006). Hard-look review could 
remedy this imbalance by reversing the tendency to favor boards over 
individuals.

Judicial Standards

Courts presently review HOA action with deference. Florida focuses on 
fact-based circumstances, holding boards responsible to demonstrate 
a challenged decision reasonably relates to a lawful purpose (Hidden 
Harbor Estates, Inc., v. Norman, 1975). That approach is more pro-
tective of individual interests, compared to other jurisdictions. New 
York is less protective. More recently, Florida has blended the business 
judgment and reasonableness standards holding board action lawful if 
within the scope of authority, not arbitrary, capricious, or in bad faith 
(Nichols, 2012) as it applies in Lamden v. La Jolla Shores Clubdominium 
Homeowners Association (1999). The court in Hidden Harbor Estates, 
Inc. v. Basso (1981) used a slightly higher standard requiring the board 
demonstrate its decision reasonably relates to its purpose. In Papalexiou 
v. Tower West Condominium (1979), citing Hidden Harbor Estates, Inc. 
v. Norman (1975), the court applied a reasonableness standard then ac-
cepted the less burdensome business judgment showing of lack of fraud 
in declining to issue a ruling. In Hollywood Towers Condominium As-
sociation, Inc. v. Hampton (2010), the court adopted the enhanced busi-
ness judgment standard of Lamden (1999), finding board action valid 
if not arbitrary, capricious, or in bad faith – meaning it was ethical. In 
the Matter of Levandusky (1990), the court initially declared the lower 
court ruling arbitrary and capricious then withdrew the decision declin-
ing to rule based on business judgment precepts. These litigation results 
clearly demonstrate judicial review in its present form offers inadequate 
legal protection for private rights.

Null Hypothesis & Limitations

The null hypothesis stating private rights are not at risk in HOA 
 decision-making is in error. HOAs offer security, reduce nuisances, and 
provide beneficial public services (Wiseman, 2012, pp. 2067, 2072). Still, 
rules restricting personal behavior are overbroad and excessive in some 
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instances.5 The null hypothesis that owners live safe, secure, and free 
from risk of abuse of authority with respect to their rights under HOA 
regimes exercising privatized public authority is questionable given evi-
dence pointing to contrary results. Weiser and Wang (2006) explain how 
judicial deference to HOA actions leads to less litigation because boards 
win disputes at higher rates but what that result in fact reveals is that 
individuals are powerless to resist overbearing board action effectively.

Given that there are several standards of judicial review in use, what 
standard is most appropriate? Courts implement diverse applications 
of two highly deferential standards that inadequately restrict HOAs. 
Courts avoid use of the State action doctrine. Privatized governance is 
not subject to public law constraints. For example, the State cannot en-
force a statute prohibiting a person from displaying a political endorse-
ment in her private yard because that would interfere with freedom of 
speech; but HOAs use courts, an arm of the State, to enforce such re-
strictions. The State action doctrine is generally inapplicable to private 
entities, meaning constitutionally mandated restrictions do not limit 
their authority. Under public law, when State-authorized actions harm 
persons, the injured have recourse; under private law, there is no equiv-
alent remedy, which is inequitable. To resolve this defect of oversight 
in governance, courts must recognize private law regimes functioning 
under public law auspices are sufficiently public-like to justify subjecting 
them to administrative law limitations. Reichman (1976, p. 306) argued 
in favor of maintaining clear division between public law restraints and 
residential private government enforcement activities, until the need for 
public law regulation was clear. That time is now. Public-like gover-
nance requires public-like oversight. The need for enhanced regulation 
arises because judicial review standards inadequately protect individual, 
private rights.

This study is imperfect because random generation of search terms and 
reliance on models from cases in the data set cannot fully account for fac-
tors such as asymmetric stakes, known and unknown information about 
the relative strength of a case, evidentiary considerations, bias, party 
irrationality, probability of remedy, motivation of parties, and costs – all 
factors influencing disposition – which cannot be controlled-for (Weiser 
et al., 2006, p. 10). Notwithstanding these limitations, the study is use-
ful because it identifies the need for enhanced standards of review. This 
chapter reaches the conclusion that presently-in-use judicial review in-
adequately protects private rights. Hard-look review would resolve this 
deficiency making boards better guardians of private rights.

How Ethical Branding Informs Legal Analysis

The conclusion that private governance inadequately safeguards private 
rights runs counter to the branding promise. Ethical branding fails when 
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the collective unfairly, excessively, and unnecessarily imposes its will on 
private interests to promote an arguably insignificant common good 
end. Courts fail individuals when judicial review inadequately protects 
liberty. Courts cannot resolve this problem if they defer blindly to board 
decisions. Excessive deference harms private rights. For example, the In-
wood (1987) court affirmed board action directed against members by 
treating lien rights as equivalent to covenant and servitude rights allow-
ing foreclosure of ownership because of past due fees, despite homestead 
protection (Fuselier, 2011, p. 28, pp. 808–809; Shoked, 2011, pp. 762–
763). Similarly, as Boudreaux (2009, pp. 506–507) observes, Nahrstedt 
v. Lakeside Village Condominium Association (1994) wrongly places the 
burden on individuals to prove a challenged rule is reasonable based on 
holistic collective interest, rather than atomistic personal circumstance. 
Under this construct, the equities are not in balance. Regulators must 
justify liberty-limiting rules consistent with tenets of ethical branding. 
Some theorists disavow the Nahrstedt holding arguing circumstances do 
matter. The element of exigency justifying use of State police power is 
normally lacking in the HOA context, but issues of conflict due to regu-
lating private behavior are present in privatized regimes. As Boudreaux 
(2009, p. 481) points out, HOAs are State actors in all but name and 
constitutional restrictions that ordinarily limit the scope and breadth of 
State action are relevant. The Slaughterhouse Cases (1873) reinforce this 
point. In 1860s New Orleans, lack of sanitary requirements for slaugh-
terhouse operations produced a public health crisis. The remedy was to 
create a private association to regulate operations concentrating power 
to enforce compliance with rules promoting public health and safety. 
The association required enforcement of strict sanitary standards that 
were burdensome to businesses but necessary to protect the public. It is 
sometimes necessary to limit private liberties to promote the common 
good.

Dysfunctionality in Private HOA Governance

HOAs are creatures of statute that arise by the filing of association 
documents with the State. Associations consist of the personalities of 
their members who revise self-governance rules to regulate the culture 
of communal social life to fit a certain lifestyle. Covenant violations are 
subject to fines and court orders to enforce compliance. The rule of law 
within the walls restricts land use and demands the sacrifice of auton-
omy favoring the collective will. Members may challenge actions that do 
not reasonably relate to accepted collective objectives, that exceed law-
ful authority, or that are excessive and seek reversal (Boudreaux, 2009, 
p. 482). State legislative authority produces a framework for HOAs to 
establish tenancies and regulate ownership. The governing board must 
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promote a safe, stable, and pleasant community and is guardian of the 
collective good. In exchange, the board executes its obligations respon-
sibly, meaning it is honest, faithful, and fair. The capacity of board of-
ficers to act faithfully in exercising their official duties depends on their 
level of knowledge, skills, training, and individual will. Judicial review 
of board action may be the only means available to ensure good gover-
nance. At the same time, members pay a price for private governance 
in dues and limits on personal freedom (Nelson, 1999, p. 835; Shoked, 
2011, p. 764). The distinction between public and private governance 
is unclear in this context because HOAs conduct themselves as if they 
were a public entity providing traditionally public functions (Wiseman, 
2012, p.  2075), when in fact no public law restricts their exercise of 
public power.

Privatization is correlated with cost-effective provision of goods and 
services, yet an unintended consequence is harm to private rights be-
cause HOAs are not accountable, and supervisory oversight is often de-
ficient. This is capable of correction because the State is possessed of 
authority to regulate HOAs and may invalidate acts that violate law; but 
States refrain from taking such action because HOAs are private associ-
ations, free to be more flexible and efficient compared to public govern-
ment. This is their competitive advantage. HOAs function and operate 
as municipalities do, yet because private rights are vulnerable under 
presently-in-use standards of judicial review, it is entirely reasonable to 
conclude public law-limiting constitutional requirements are necessary 
(Fuselier, 2011, p. 822). To better protect private rights, decision-makers 
must ethically leverage competitive advantage resources and apply them 
to eliminate obstacles to achieving goals, while avoiding unnecessary 
sacrifice of private rights.

A neighborhood’s character is the branded image it presents. Its brand 
stimulates emotional and intellectual conceptions of community, in-
dividual, and place. The social bond between land and community is 
what it means to be human (Shoked, 2011, p. 771; Stern, 2014, p. 145). 
This touches on social understandings of communal life. Exclusion is a 
negative act that encourages separateness and destroys belonging and 
sociality (Lai, 2016, p.  378; Levi, 2009, pp.  638–639). Public gover-
nance uses zoning to impose a collective will on individuals (Nelson, 
1999, p. 839). Private governance uses judicial covenant enforcement to 
achieve the same (Kress, 1995, p. 838). Public and private governance 
are similar, utilize corresponding sources of authority, and collaterally 
limit private rights. As a result, there is no reason to tolerate inconsistent 
review of acts of similarly situated regimes. In fact, condoning such in-
consistency after acknowledging its irrationality, wrongly perpetuates a 
dysfunctional, ethically questionable, intentional disparity. That is not a 
socially responsible result.
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Creating Functionality in Private Governance 
Out of Chaos

At the first level of engagement, developer-written rules are servitudes 
that run with the land. Enforcement occurs by notice to non-compliant 
members to cease violations (Wiseman, 2012, p. 2077). HOA regimes 
are land tenure systems that recognize owners take an interest in what 
neighbors do. Purposeful design promotes informal conflict resolution 
(Nelson, 1999, p. 840). It is necessary to acknowledge that in society 
conflicts of interest arise. While the imagined community is an abstract, 
invented idea based on beliefs about what residents perceive is good, 
moral, and just – which is the essence of ethical branding, HOAs are 
physically constituted tangible structures of housing product that pri-
vate citizens control. The HOA board is a vestibule of authority that 
holds mirror-image concentrations of conflicting elements and manages 
them. These include dichotomous elements such as control–delegation, 
public–private, and inclusion–exclusion. Members agree to observe rules 
about land use to promote public good in a social construct. Boards con-
trol the community and enforce compliance to promote collective good. 
Conflict arises when there is a difference of opinion about what course 
is proper. It is fair to say law is complicit in the privatization of the State 
when it favors private collective will over individual rights. Courts are 
particularly complicit when they defer to board decisions with minimal 
review leaving individuals powerless to resist a centralized concentration 
of privatized power that amounts to an abdication of judicial review and 
a diminution of private rights.

HOAs emerge victorious from litigation with members because courts 
defer to board action. The traditional approach to judicial review of 
HOA actions has been to prioritize the privatized legal status of such 
entities, celebrating their efficiencies of scale, and minimizing the re-
sulting risk of harm to persons. The sociological and jurisprudential 
facts are that residents and outsiders must interact, gates are porous, 
and associations that guard against external-to-community social re-
lations may cause harm. HOAs impose externalities on non-members 
enhancing safety within while creating increased risk of harm without, 
thereby reallocating risk to the disadvantage of outsiders (Levi, 2009, 
pp. 644–645). These factors signify that HOAs operate with minimal 
accountability raising doubts about the ethics of their branding.

Courts hesitate to interfere with HOA actions that reflect a reasonable, 
honest exercise of judgment. In practice, the corporate expertise necessary 
to justify the high degree of deference they enjoy is often lacking. Fre-
quently, board members possess minimal, if any professional training in 
governance (Pollack, 2013, p. 849). If the results of judicial review are to 
be meaningful, the standard of review in place must also be. Instead, many 
courts apply a reasonableness analysis mixed with elements of corporate 
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business judgment dilutive of sufficient rigor (Nichols, 2012). There must 
not be too great a degree of deference for HOA decisions if review is to 
be truly meaningful. Meanwhile, judicial review cannot be meaningful 
under presently-in-use standards if courts persist in asking only whether 
a decision bears any rational relationship to the entity’s purpose. That 
threshold is too easy to satisfy and inadequately protects private rights.

It is instructive to compare standards of judicial review along with a 
bit of their historical application. Administrative law rules were once 
extremely deferential to the presumed expertise of officials. The initially 
minimal arbitrary and capricious standard evolved toward a more ro-
bust “hard-look” inquiry into particularized facts and circumstances 
of unique cases in terms of information-gathering and decision-making 
to enhance rigor and ensure more accountable, comprehensive results. 
Why should HOAs escape that prescription? The hard-look standard 
requires decision-makers create a well-developed record outlining a rea-
soned analysis of all possible alternatives to explain the rationale for de-
cisions reached (Garry, 2006). With less deference, and a record clearly 
documenting decision-making steps, courts can engage in more mean-
ingful review of actions. Courts need to rule on whether the scope of 
authority is proper, action was reasonable, and review of unique facts 
and circumstances sufficiently comprehensive. The hard-look standard 
provides better protection for private rights than alternative methods. 
Such review is consistent with ethical branding because it encourages 
HOAs to match the actual association lifestyle with the imagery it prom-
ised prospective purchasers in marketing materials. Ethical branding re-
quires product advertising be honest and truthful.

Hard-look review is more demanding than the reasonableness or busi-
ness judgment approaches. It requires boards take additional procedural 
steps to create a substantive record reflecting meaningful fact-finding 
and comprehensive study prior to reaching decision. Hard-look review 
requires documenting reasonableness and is therefore more likely to 
produce better-quality, informed choices and results. The more fully 
developed record that follows from using hard-look review would pro-
vide courts with a meaningful record to review. The hard-look stan-
dard requires actors provide detailed explanations of the rationale for 
decision-making, that decision-makers specify policy premises and offer 
factual support to demonstrate full consideration of all relevant factors 
was integral to the decision-making process (Garry, 2006, p. 156, n.40). 
Taking a hard-look means reviewing courts will demand boards ex-
plain the basis for decisions; consult with, inform, and obtain feedback 
from members; examine all objections and relevant factors, and con-
sider available alternatives with better effect (Garry, 2006, p. 154, n.19). 
Hard-look review is a more exacting standard that requires articulation 
of the basis for decisions. In a nutshell, hard-look produces better, more 
ethical decision-making and more potently safeguards private rights.



108 Jeffrey Kleeger

An Instructive Case Study—Nahrstedt v. Lakeside Village

Condominium Association

Introduction, Background, and Problem

Nahrstedt is a California Supreme Court case that denied a woman the 
right to keep her three cats in her home. The HOA imposed an absolute 
ban on pets ostensibly to protect the health and safety of the commu-
nity and Mrs. Nahrstedt challenged the prohibition. She argued it was 
unreasonable – explaining that her cats remained inside her unit at all 
times, made no noise or odor, and created no nuisance offensive to oth-
ers. Applying the rule against her, she claimed, was an unreasonable 
limitation of her rights at the hands of her overbearing neighbors who 
could enforce unjustifiable rules against her without being subject to 
independent review or challenge (Arabian, 1995, pp. 2, 30). The prob-
lem this presents is it tolerates majoritarian domination at the cost of 
personal autonomy rights.

Why Nahrstedt is Important

Mrs. Nahrstedt purchased a unit in Lakeside Village, a common inter-
est community, with ownership subject to covenants, conditions, and 
restrictions (CC&Rs), set forth in the developer’s declaration (Arabian, 
1995, p. 2). The community maintained a pet restriction prohibiting an-
imals in units. Upon learning of the cats, the board demanded their re-
moval and threatened fines for non-compliance. Mrs. Nahrstedt denied 
having prior knowledge of the restriction when she purchased her unit 
and claimed the restriction was unreasonable because her pets created 
no harm (Arabian, 1995, p. 3, citing Nahrstedt, pp. 1278–1279). Mrs. 
Nahrstedt sought to eliminate the restriction (Arabian, 1995, p. 3, cit-
ing Nahrstedt, p. 1279) claiming her set of circumstances did not cor-
respond to proper imposition of the rule. The board claimed the rule 
in fact furthered the collective interest by promoting health, happiness, 
and peace of mind for all residents in the community consistent with 
the product or brand (of privatized governance) they purchased. The 
lower court upheld the rule, it was reversed on appeal on reasonable-
ness, and the State supreme court accepted review to consider “on what 
basis might an owner prevent enforcement of a recorded restriction?” 
(Arabian, 1995, p. 4, citing Nahrstedt, pp. 1278–1279). The Supreme 
Court ultimately denied Mrs. Nahrstedt the right to keep her cats hold-
ing CC&Rs presumptively valid and therefore not subject to challenge 
based on personal considerations (Arabian, 1995, p. 4, Nahrstedt, gener-
ally). The majority reasoned anyone purchasing a unit in an association 
does so with knowledge of HOA enforcement authority and recognizes 
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implicitly such enforcement is necessary to the effective functionality of 
the common unity (Arabian, 1995, pp. 6–7, citing Nahrstedt, p. 1282). 
Of course, this entire argument collapses when branding is unethical 
(the advertised branded image is not real).

Judge Arabian (1995) explained in dissent that the majority favored 
enforceability of use restrictions considering them the equivalent of eq-
uitable servitudes binding against all members without requiring explicit 
notice. Thus, a restrictive recording in public records is constructive no-
tice. As far as the majority was concerned, (Arabian, 1995, p. 7, citing 
Nahrstedt, pp. 1286–1287), deference applied broadly enhances stabil-
ity and comports with the expectation of expectations. The court bur-
dened the individual to establish reasonableness and rejected challenges 
of rules despite possible violations of public policy or harm dispropor-
tionate to their benefit (Arabian, 1995, p.  8). The majority criticized 
the lower court for making a case-by-case reasonableness inquiry con-
cluding the standard for determining reasonableness should reference 
the community as a whole. The court held that as long as a restriction 
is applicable uniformly against all residents, is not arbitrary, and does 
not violate a fundamental public policy or impose burdens on the use 
of affected property in ways that substantially outweigh the identified 
benefit the restriction seeks to promote, it is lawful (Arabian, 1995). The 
majority, according to Arabian (1995), found courts must enforce such 
restrictions. Arabian (1995) took exception to the majority’s conclusion 
arguing the rule was unreasonable in light of the practical reality of the 
modern role pets have come to play in people’s lives (1995, p. 9). He ex-
plained an absolute prohibition on pets that create no nuisance is prima 
facie unreasonable because it creates a significant burden on individuals 
without corresponding benefit to the community. Arabian (1995, p. 10) 
also observed that boards hold far too much authority to intrude into 
the everyday lives of private individuals in HOAs, are too unaccountable 
for their actions, and are capable of significantly threatening individual 
rights because of the excessive deference courts afford them.

Aim, Objective, and Approach

Nahrstedt (1994) elucidates the need to better protect individual rights 
in the context of HOAs. Arabian (1995) critiqued the reasonableness 
test in Hidden Harbor Estates v. Norman (1975), where a restriction 
prohibited alcohol in common areas to promote the health, happiness, 
and enjoyment of life for all residents in the community. Arabian (1995, 
p. 12) observed Norman (1975) implies HOAs must assume responsi-
bility for establishing the reasonableness of a restriction. He (Arabian, 
1995) also critiqued Hidden Harbor Estates v. Basso (1981), where the 
court found no wrongdoing when an owner drilled a well without per-
mission because the reviewing court concluded that when a board has 
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discretionary decision-making authority, its decision must demonstrate 
a reasonable relationship between its action and fulfillment of legiti-
mate community objectives. In Basso (1981), the court held the board 
failed to demonstrate approval of the permit would create risk of harm 
to the community. Thus, reasonableness is necessary before rights may 
be restricted; but the standard still fails to adequately protect individu-
als because boards can define reasonableness and the validity of such a 
declaration is not reviewable.

Arabian (1995, pp. 15–16) also critiqued the business judgment ap-
proach equating HOA boards with corporate boards finding insufficient 
equivalency because HOA boards are not equally accountable to constit-
uents; and concluded the business judgment approach offers less protec-
tion to individuals than reasonableness because it requires a finding of 
board malfeasance such as fraud, self-dealing, or other unconscionable 
conduct before a court will entertain a challenge to HOA action. This 
analytical pathway benefits HOAs, explains Arabian (1995), shielding 
them from challenges and inadequately protects persons as it condones 
deference without any indication of fraud, dishonesty, or incompetence. 
The result is to unfairly place the burden of proof on the individual. The 
business judgment rule is therefore equally, if not more so than the rea-
sonableness standard, inadequate to protect individual liberties.

Arabian (1995, p. 18) suggests a possible solution to the problem in 
establishing a bill of owner-member rights. While statutory protections 
could better protect individuals from overreaching governing boards, 
a better-still approach may be to enhance the standard of judicial re-
view by minimizing judicial deference. This chapter concludes with the 
suggestion that the better alternative solution would be to force HOAs 
to follow a more comprehensive decision-making process. Implementing 
hard-look judicial review would enhance private rights and secure ethi-
cal branding in the context of privatized public governance.

Conclusion

Hard-look review would promote ethical branding and CSR by hold-
ing governing boards accountable for their actions. Private HOAs are 
an effective alternative to local government (Nelson, 1999, p. 861) be-
cause they provide what local government cannot – lower crime rates, 
stable property values, flexibility, efficiency, and sense of community 
( Doucet & Smit, 2016). While HOAs offer collective good, private harm 
can be quite damaging, so efforts to avoid it are necessary. Presently- 
in-use standards of judicial review of HOA actions fail to adequately 
protect individual rights. The most effective, efficient solution to this 
problem is to enhance the rigor of judicial review courts apply. The pro-
posed hard-look review would accomplish this objective minimizing def-
erence by institutionalizing comprehensive record-building and review. 
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While this recommendation might impose burdens on HOA boards and 
courts in the short-term requiring more effort to construct adequate re-
cords for review, the long-run benefits of better decision-making that 
safeguards personal liberty and fulfills the promise of ethical branding, 
justify such up-front costs.

Discussion Questions

1  Do you believe HOAs practice ethical branding when enforcing 
rules to promote the collective good to the detriment of individual 
private rights? Explain your reasoning using an example from the 
chapter.

2  Do you believe presently-in-use judicial standards of review suffi-
ciently protect individual private rights? If so, defend your position. 
If not, what alternative solution would you offer? Explain your 
reason.

3  Do you believe Mrs. Nahrstedt should have been permitted to keep 
her cats? Do you believe the governing board had a justifiable argu-
ment for enforcing its pet restriction? Do HOAs exercise too much 
power over the lives of individuals? Explain your reasoning.

4  Describe three instances of ethical branding. How do your examples 
fit within the definition provided in the chapter?

5  Describe three instances of unethical branding. How do your exam-
ples fit within the definition provided in the chapter?

To Cite This Chapter

Kleeger, J. (2019). Ethical branding, homeowner associations, and judi-
cial review: Using a socially responsible administrative law “hard-look” 
standard. In H. Gringarten, & R. Fernández-Calienes (Eds.). Ethical 
branding and marketing: Cases and lessons (pp. 92–114). Routledge Man-
agement and Business Studies Series. London and New York: Routledge.

Notes
 1 Siegel (2009, p.  805, n.1) distinguishes territorial from nonterritorial 

community associations explaining cooperatives and condominiums are 
non-territorial because they do not manage land, only units and common 
space. That distinction does not impact the analysis in this chapter. Here, all 
common interest communities function as a single housing choice – that of 
privatized collective self-governance.

 2 For example, a non-resident owner gave unit access to her elderly mother 
who failed to supervise her teenaged grandchildren when they used the ten-
nis court in the community. The HOA fined the owner for unsupervised 
amenity usage by non-residents. In rejecting the HOA penalty as an abuse 
of authority, the court explained boards must act within the scope of their 
authority and action taken must reflect reasoned judgment. The court 
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concluded distinguishing resident from non-resident owners was unlawful 
discrimination (Weiser, 2006, citing Major v. Miraverde, 1992). This is sig-
nificant because entity bad behavior in the form of social irresponsibility 
coupled with inequitable application of rules devalues the HOA brand. To 
the extent the imagery of a family-friendly lifestyle is flawed in a branded 
community, the marketing of lifestyle as family-friendly is inaccurate. 
Branding is unethical when promise and fact are inconsistent or diverge.

 3 Siegel (2009, n.22) explains how The Civil Rights Cases (1883) held 14th 
Amendment protections apply only to State action. By that measure, dis-
criminatory, wrongful private conduct is not actionable under federal law. 
Yet, the Court, beginning in the 1930s, began to distinguish between public 
and private conduct, and under certain circumstances characterized acts of 
private parties as equivalent to State action – hence the doctrine’s name. Ex-
amples of conduct amounting to State action include Georgia v. McCollum, 
505 U.S. 42, 54 (1992) where the Court recognized State action in use of pe-
remptory challenge rights in a criminal case; Lugar v. Edmondson Oil Co., 
457 U.S. 922, 942 (1982) in a creditor-obtained prejudgment writ of attach-
ment of debtor’s property; Burton v. Wilmington Parking Authority, 365 
U.S. 715, 725 (1961) in racially discriminatory conduct of a privately owned 
restaurant leasing space from a government agency; Shelley, 334 U.S. 1, 18 
in judicial enforcement of a private restrictive covenant; Marsh v. Alabama, 
326 U.S. 501, 505 (1946) in the operation of a company town functioning as 
if it were a municipality; and Smith v. Allwright, 321 U.S. 649, 663 (1944) 
in the context of political party primary elections.

 4 The State grants authority to Developers to initiate a project. Once a de-
veloper sells 75% of planned units, governance devolves to members 
( Hannaman, 2008).

 5 For example, a man was jailed for failing to sod his lawn and a woman fined 
for displaying a “Support Our Troops” sign on her yard honoring her hus-
band deployed in military combat overseas (Boudreaux, 2009, p. 479).
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Introduction

A brand is a method of differentiating the products of a business with 
respect to other companies and brands (adapted from American Mar-
keting Association, 1960). It creates emotional bonds with customers, 
turning brands into icons. Very often, brands go beyond products of a 
company but begin to represent the firm.

Branding is an important function in marketing that gives an identity 
to products and companies. It involves building organizational relation-
ships with all stakeholders, including customers. Branding is a well-
known construct that is a common area of study in marketing. It is less 
common to find study and reporting, however, on ethical branding. At 
one level, it relates to moral principles and following a generally consid-
ered right behavior in branding decisions. That is, a brand not only is 
an economic, marketing, or financial construct but also holds value by 
moral considerations. Kapferer (2010) has listed several brand require-
ments. Among them is being ethical and ecology-conscious: “The brand 
must adopt ethical principles and demonstrate that consumption is not 
a synonym for inefficient waste, pollution and exploitation – themes to 
which society is becoming increasingly sensitive” (p. 92).

But ethical branding is an abstract concept. What morals or moral 
values is a brand supposed to follow? Is it ethical, for instance, if a com-
pany seeks to reduce consumer costs by sourcing products from poor 
countries – where labor rates are low – but may seem as exploiting the 
poor? Customers love the low prices, and the company breaks no laws. 
So, where should the moral compass point? Hence, it is difficult to find 
an agreement on what exactly is ethical branding.

Ethical Branding

From a moral point of view, branding may be ethical if it does not do 
things people commonly accept as bad. These include targeting vulner-
able groups including children, selling harmful products such as alcohol 
and cigarettes to youngsters, over-promising or exaggerating benefits, ex-
ploiting workers, indulging in false and misleading advertising, promoting 
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conspicuous consumption, 
and so on. The assumption 
is that ethical branding can 
promote sales of a product by 
building a positive image of 
the brand in the mind of the 
customer. In reality, however, 
companies that do indulge in 
unethical activities do not lose 
goodwill and continue to do 
good business simply because 
they are able to offer lower 
prices than the competition.

Ethical branding, thus, has to be more than merely doing the right 
things. It also means changing the company and its objectives so that 
the companies not only are seen as ethical but also are ethical in their 
approach and operations. We argue for a complete reorientation of busi-
ness toward a social business. The thinking toward social business has 
resulted from two developments: first, the need of companies to reduce 
their dependence on saturated urban markets, and second, for environ-
mental sustainability. The very orientation of business has to change – 
from mere pursuit of profit making to more social and environmental 
purposes. It goes much beyond corporate social responsibility and calls 
for a radical change in the approach of business. Bower, Leonard, and 
Paine (2011) point out in their book, Capitalism at Risk: Rethinking the 
Role of Business, business has twin roles of innovator and activist and 
must follow strategies that transform communities.

A fourth sector is emerging, one that goes beyond the traditional un-
derstanding of business.

Over the past few decades, the boundaries between the public (gov-
ernment), private (business), and social (non-profit) sectors have 
been blurring as many pioneering organizations have been blending 
social and environmental aims with business approaches.

(Fourth Sector, 2017, n.p.)

Sabeti (2011) calls it the “for-benefit corporation” (p. 99). A new sec-
tor of the economy is emerging, consisting of companies that reconcile 
business and societal objectives. Porter and Kramer (2002) write, “We 
are learning that the most effective way to address many of the world’s 
most pressing problems is to mobilize the corporate sector where both 
companies and society can benefit” (p. 58).

Thus, while profit generation and maximization are legitimate ob-
jectives of companies, economic, social, and environmental better-
ment also must accompany them. The existing model of capitalism 

Check Your Understanding

Ethical Approach

Ethical branding calls for an ethical ap-
proach right from the time when brands 
are conceived. 

Ethical approach has to be built into 
brands right from supply chains to distri-
bution to image building. It goes against 
traditional brand building that has the 
basic purpose of creating needs while ap-
pearing to be prim and proper.
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thus needs to become a more “humane capitalism.” Research reports 
increasingly point out that we are at the limits of sustainability  –  
the planet cannot sustain the excessive consumption and waste that the 
economic system entails. In this context, integrating social objectives in 
business is the way forward.

Social Business

A social business is different from a “normal” business. A traditional 
company makes products, sells them, and thereby earns profit – which 
it then distributes to shareholders. At the other end of the spectrum are 
non-governmental organizations (NGOs), which meet social objectives 
but do not necessarily seek profits. They have to depend on donations 
and other fund-raising activities to survive. An NGO without funds 
quickly becomes unsustainable, as it is unable to meet its costs and ex-
penses. A social business, however, meets some social objectives but also 
seeks profits, which it reinvests for the development of society or in the 
business itself.

A social business is one in which a business recovers all the costs and 
reinvests the surpluses generated (Yunus & Weber, 2007). Figure 8.1 
shows the positioning of a social business. It is different from other forms 
of business in that it combines both financial and social profit maximi-
zation so the businesses are 
sustaining and profitable op-
erations. The social business 
re-invests profits; hence, the 
promoters do not make prof-
its for themselves. The social 
business thus is like a regular 
business, which sells products 
and services but does not pay 
dividends to promoters. So-
cial businesses call for using 
managerial skills creatively 

Check Your Understanding

Social Business

Milton Friedman wrote, “the sole pur-
pose of a business is to generate profits 
for its shareholders.” This is also the 
principle on which capitalism works. But 
social business tries to modify this basic 
tenet. The first principle of business is to 
do good for all stakeholders including so-
ciety, while profits are secondary.

No recovery
of capital

Recovery of
capital and costs 

Not applicable Profit maximizing
business

Non-profit
organizations,

NGOs

SOCIAL
BUSINESS

Figure 8.1  Nature of social business (Yunus & Weber, 2007).
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to solve social problems. A 
social business thus meets 
three objectives: first, it seeks 
to alleviate social problems; 
second, it recovers its costs 
and makes profits; and third, 
it reinvests the profits in the 
business, rather than paying 
them to shareholders.

People often see social 
business as corporate social 

responsibility (CSR). A social business actually goes beyond traditional 
CSR, which simply implies using a part of profits for doing good in 
society. While some companies have started schools and environmental 
initiatives, many others simply donate money to NGOs with the aim of 
obtaining an image of doing something socially useful. This is because 
companies find it easy simply to give away the money than to really do 
something about a social cause. But, a social business has social objec-
tives in its DNA: that is the reason for its existence.

Yunus and Weber (2007) write that social business aims for the “max-
imization of profit and doing good to people and the world” (p. 243). 
They explain that such businesses must have social objectives as their 
core purpose and ambition:

•	 move to open innovation, drawing on the “wisdom of the crowd” to 
develop completely new solutions for age-old rural problems;

•	 must be embedded in a larger innovation ecosystem of other players 
that include technology providers, funders, capacity builders, part-
ners, and supply chain players;

•	 develop collaborative and creative approaches in the area of distri-
bution in remote areas;

•	 build cross-sector partnerships with not only NGOs but also gov-
ernments, customers, and academic partners;

•	 integrate both environmental sustainability and a triple bottom line 
perspective into the objectives of the company, as opposed to the 
earlier approach of companies trying to build models to serve the 
poor; and

•	 create livelihoods and alleviate poverty in remote areas.

Building a social business is difficult to achieve. Making money is, after 
all, a driving force for business. But, when we were researching initia-
tives for our book, Rural Marketing (2017), we found several companies 
that have been able to establish sustainable social businesses across the 
world. They have been able to address some rural problem while estab-
lishing commercially viable operations.

Check Your Understanding

Corporate Social Responsibility

UNIDO defines corporate social respon-
sibility as a concept in which companies 
“integrate social and environmental con-
cerns in their business operations.” Eth-
ical branding builds on this concept but 
places social concerns as prime movers of 
business.
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Alibaba, for instance, was successful in creating production hubs, 
called taobao villages in China, and upgraded thousands of poor people 
to become producers. As volumes increased, logistics and other services 
developed around these village clusters. The initiative has been respon-
sible for a large number of people getting out of poverty (The Guardian, 
2014). In India, the e-choupal initiative of ITC Ltd. invested in an IT in-
frastructure so villagers could get information relevant to their crops, a 
platform for selling their produce, as well as a one-stop e-commerce site 
for getting products from ITC and other manufacturers. The e-choupal 
effectively worked around the restrictive laws that plague Indian agricul-
ture (Goyal, 2010).

Essilor made available reading glasses to poor populations in villages 
that lacked the resources to pay for an eye test or spectacles. It is expand-
ing the program to many countries apart from India (Inclusive Business 
Action Network, 2015). In Peru, Café Feminino provides help to women 
coffee growers and gets them a fair price for their produce (Café Femi-
nino Foundation, 2017). In India, Jain Irrigation helps farmers increase 
their income through micro-irrigation and offers a buy back for their 
produce (Haanaes, David, Jurgens, & Rangan, 2013). In France, Re-
nault Mobiliz has set up “solidarity garages” that repair the cars of poor 
customers at a nominal cost. Its website says people on low incomes can 
buy a car or can have someone repair it at a Renault Socially Responsible 
Garage. Renault Mobiliz also has an investment firm, Mobiliz Invest, 
which provides financing for businesses that offer innovative mobility 
solutions for socio-economically disadvantaged people (Renault, 2017). 
In India, Fabindia has brought weavers and artisans in touch with mar-
kets, increasing their earnings in the process (Ramachandran, Pant, & 
Pani, 2011).

Grameen Bank in Bangladesh is a classic example of a social business. 
It gave micro loans to poor people outside the banking system so that 
they could start small businesses and become independent (Grameen 
Bank, 2017). It was instrumental in introducing mobile phones in vil-
lages through Grameen Phone. In a joint venture with Danone, it pro-
vides an affordable source of nutrition through shoktidoi, a tasty yogurt 
to meet the nutritional needs of children. The product was first distrib-
uted in rural areas by shokti ladies, who sold the product on commission 
basis (Yunus & Weber, 2007). Grameen Bank and Muhammad Yunus 
received the Nobel Peace Prize in 2006 (The Nobel Peace Prize, 2006).

These are a few examples of companies that have built social busi-
nesses, but there are many more such initiatives across the world.

The common element in these initiatives is that the companies built 
businesses that not only helped the disadvantaged section of societies in 
some way but also were able to achieve profits. Each of these companies 
solved an outstanding problem of villages, and built products and ser-
vices around those.
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The Case of Fabindia

Fabindia Overseas Private Limited (Fabindia) retails handloom and 
handicraft products, furniture, cosmetics, apparel, and various other 
items. What is special about Fabindia is that it sources all products from 
BoP producers who live in villages. The company engages with village 
communities and artisans across the country, providing them designs 
and knowhow to make quality goods that urban markets accepted and 
for exports, supports them, and buys their produce from them at remu-
nerative prices. In doing so, it provides poor people access to markets 
that would be impossible for them otherwise. It helps rural communities 
and empowers them.

Fabindia combines marketing and distribution with empowering ar-
tisans at the same time. The company today not only has supply chains 
to source quality products from villages but also strengthens the artisan 
community by linking artists to the market and even running a school 
in Bali, Rajasthan.

The story of Fabindia is an interesting one. Its founder, John Bissell, 
had noticed that the producers of traditional handicrafts of India were 
poor while the products they produced sold at high prices in foreign 
markets. Bissell set up Fabindia in New Delhi with the objective of help-
ing the producers with a system of “inclusive capitalism,” that is, of 
selling the handicrafts at a profit but also ensuring “a fair, equitable, 
and helpful relationship with our producers, and the maintenance of 
quality” (Fabindia, 2017, n.p.).

Fabindia began exports of handloom home furnishings sourced from 
villages. It opened its first retail store in New Delhi in 1976, which be-
came very popular, and sales began increasing. Today, the company 
provides marketing support to more than 55,000 rural producers while 
creating rural employment opportunities. It also preserves the tradi-
tion of India’s rich handicrafts. The Economic Times (Malviya, 2016) 
reported that Fabindia Overseas has become the largest retail apparel 
brand in the country, ahead of global brands operating in the country.

“At Fabindia we celebrate India, and endeavour to bring all that we 
love about India to customers around the world” (Fabindia, 2017, n.p.), 
declares its vision statement. To do this, the company endeavors to make 
traditional products that delight customers, and to “harness the trans-
formative power of a well-run business committed to profitable growth” 
(Fabindia, 2017, n.p.). However, the company is a social business in that 
it takes up the twofold task of marketing products while supporting 
village-level producers. Its website says that it is committed to provide 
products that delight them and to protect the environment.

Fabindia provides marketing inputs to the craftspeople of India. Ear-
lier, the craftspeople had no access to markets or designs. They produced 
whatever they could and tried to sell directly to customers or suffered 
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exploitation by intermediaries. Fabindia broke that chain and linked the 
craftspeople to designers and buyers, thereby providing a direct link with 
the market (see Figure 8.2). As John Bissell had envisaged, the company 
adopted indigenous skills and designs suitable for the market, providing 
those inputs for production, and by regular supervision ensured it met 
production commitments.

The company guides artisans to produce contemporary designs that 
find favor with urban consumers even while using their indigenous tech-
niques. It guides producers by providing contemporary designs, main-
taining quality control, and even providing access to raw materials 
and helping out in production techniques. Its business model consists 
of training artisans and upgrading them. It combines three business 
 operations – buyers who can estimate demand requirements, design-
ers who develop contemporary designs, and the producer, who earlier 
was separated from the marketing and design process. Designers too 
had received training, as they could not work with local handlooms. 
The company created a team of “domain specialists,” who worked with 
 designers, providing them with both production assistance as well as 
design and guidance about the “look” of the product.

The company’s product line consists textiles, embroidery, and home 
products, all made by hand by village-level workers. It has slowly ex-
panded its range: it now sells organic food products, personal care 
products, ready-to-wear garments and accessories, furniture, lighting, 
stationery, tableware, cane baskets, and handcrafted items. Its range 

Figure 8.2  The Fabindia business model combines three essential business 
operations.
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of organic foods includes grains, pulses, spices, various kinds of teas, 
honey, and fruit preserves. One also can find soaps, shampoos, and 
other cosmetics on Fabindia shelves. All the products come from the 
village communities, which traditionally have supplied furnishing and 
apparel to the company over the years, showing how deep the relation-
ship is between Fabindia and its village communities. The company has 
expanded its engagement with farmers and woodwork workers within 
these communities.

Fabindia also set up a craft workers welfare association, which created 
the Craftmark to distinguish its products from machine-made garments 
available widely in the country. The “Craftmark” logo and certification 
guarantees products as genuine Indian handloom products. This helped 
Fabindia to establish its brand: The Economic Times (Raghavan, 2015) 
wrote that Fabindia is popular among mall owners as its stores result in 
better footfalls.

We can sum up the model of Fabindia as making profits with equita-
ble distribution. The business model combines two opposing objectives: 
profitable growth and meeting social goals. In the words of William 
Bissell, Managing Director of Fabindia since 1999, “In addition to 
making profits, our aims are constant development of new hand-woven 
products, a fair, equitable, and helpful relationship with our producers, 
and the maintenance of quality on which our reputation rests” (Menon, 
2009, n.p.).

To encourage self-sufficiency of village artisans, Fabindia has set up 
Supplier Region Companies (SRCs), which are community-owned enter-
prises that have common facilities, train workers, and implement stan-
dards. SRCs manage the production and quality control issues while 
Fabindia focuses on marketing and distribution. The SRCs distribute 
production requirements to its members and deliver the produce to Fab-
india for distribution and marketing.

To strengthen the community, Fabindia started a school in the village 
of Bali, Rajasthan, in 1992. The idea was to empower young people in 
rural Rajasthan through a model school. Literacy rates have been tradi-
tionally low in the state, especially among women. The school adopts 
creative approaches to education to bring out each child’s inherent talent 
and include environmental education in a local context.

Conclusion

Our study shows how companies, and especially Fabindia, are able to 
build sustainable social businesses when social betterment exists in their 
DNA. This is becoming increasingly important, as the world cannot 
continue to survive if we ignore environmental and social concerns. Nor 
can companies expand if they continue to ignore the majority of the pop-
ulation that is poor and disadvantaged. Businesses have recognized this 
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and hence have taken to CSR activities. However, this chapter shows 
that throwing money at CSR activities is not as effective as changing 
the very orientation of companies toward social causes. Earning profits 
is not a bad thing, but companies may well face a backlash if companies 
do not invest profits in solving social problems.

Ironically, it means going back to Gandhian economics. In the words 
of Mahatma Gandhi:

Recall the face of the poorest and the weakest man whom you may 
have seen, and ask yourself, if the step you contemplate is going to 
be of any use to him. Will he gain anything by it? Will it restore him 
to a control over his own life and destiny? In other words, will it lead 
to swaraj for the hungry and spiritually starving millions?

(Johnson, 2006)

Discussion Questions

1  Ethical branding is more about building an image – it means build-
ing an ethical approach in a brand’s DNA. Discuss this statement in 
light of the Fabindia approach.

2  A social business attempts to maximize social profits. In what ways 
does Fabindia maximize both financial and social profits?

3  How does ethical branding correlate with building social business? 
Discuss the common elements in light of the Fabindia case study. 
What else can companies do to promote ethical branding?
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Introduction

The attribution of human qualities to brands, through means such as per-
sonification or anthropomorphism, has become commonplace (Aaker, 
1997). Much like people, brands may link to qualities such as success, 
sophistication, ruggedness, and happiness. Indeed, several brands have 
integrated happiness into their positioning or differentiation strategies, 
for example, McDonald’s “Happy Meal,” Coca-Cola’s “Open Hap-
piness,” and Disney’s “The Happiest Place on Earth.” Accounting for 
consumers’ insatiable desire for happiness, marketing communication 
linking brands with happiness has become ubiquitous.

It is easy to see why marketers commonly associate brands with hap-
piness. Happiness is a desirable attribute and marketers seek to pro-
vide consumers with satisfying and pleasurable experiences. If brands 
can facilitate customers feeling “happy,” “joyful,” or “affectionate,” 
consumers are likely to express stronger attitudinal (commitment) and 
behavioral (purchase) loyalty (Chaudhuri & Holbrook, 2001). Satisfied 
consumers are commonly happy consumers who generate significant 
revenues for companies through consumer retention (Paliwal & Indu, 
2013).

Brands integrate happiness into their branding strategies by seem-
ingly cultivating happiness among consumers (Isen, Labroo, & Durlach, 
2004; Mogilner & Aaker, 2009). While happiness often equals joy, plea-
sure, and satisfying experiences, brands associated with happiness also 
may suggest enhancements to consumer well-being and welfare. Never-
theless, happiness appears particularly applicable to hedonic rather than 
utilitarian consumption, and products pertaining to hedonic consump-
tion may not ultimately be beneficial or healthy to consumers. In this 
chapter, we explore such dilemmas relating to “happy” branding strat-
egies and provide case examples, including those pertaining to the mar-
keting of McDonald’s “Happy Meal” and Newport cigarettes, which 
has the longstanding tagline “Alive with Pleasure!” “Happy” branding 
strategies raise a number of ethical concerns, especially those meant to 
appeal to children as a target market or those pertaining to addictive 
and harmful behavior.

9 Happy Brands and Ethical 
Implications
Wonkyong Beth Lee and  
Timothy Dewhirst
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There are several key ethical considerations concerning marketing 
communication that associates brands with happiness. With the adver-
tising of “happy brands,” emphasis is often on short-term gratification 
(i.e., immediate pleasure from consumption) and overlooks the conse-
quences of repeated and persistent consumption (e.g., highly processed 
food, alcohol, and smoking). The association of happiness with brands 
is commonly for products that are not healthful, yet are appealing to 
youth and children. More generally, advertising regularly infers that hap-
piness comes from consumption and the acquisition of goods, which is 
especially problematic if children develop such attitudes and beliefs at 
early ages. Accordingly, marketers and other stakeholders, including pol-
icy-makers, need to consider the minimum age that may be appropriate 
for targeting purposes.

What is Happiness?

Philosophers have a longstand-
ing interest in happiness. In 
particular, the hedonist philos-
ophy of Aristippus of Cyrene 
theorized that happiness was 
the sum of material pleasures, 
and the meaning of life was 

the maximization of delight (Fromm, 1976; Layard, 2005). This hedonis-
tic perspective of happiness was particularly influential in the eighteenth 
and nineteenth centuries and continues in contemporary consumer cul-
ture with the belief of “having more” is “being more” (Fromm, 1976). 
According to Merriam-Webster’s Collegiate Dictionary (2009), happiness 
is “a state of well-being and contentment; a pleasurable or satisfying ex-
perience” (n.p.). Despite considerable attention among psychologists and 
consumer researchers, happiness is problematic to observe and a dif-
ficult construct to define (Mogilner, Aaker, & Kamvar, 2012; Robbins, 
 Francis, & Edwards, 2010).

Psychologists commonly define happiness as a human personality trait 
(i.e., something that is comparable, measurable, and predictable across 
contexts) (Diener, 1984; Diener, Suh, Lucas, & Smith, 1999; Eysenck, 
1983; Gilbert, 2006; Layard, 2005). For example, happiness is stable 
extraversion and the ability to have pleasant interactions and easy so-
ciability (Eysenck, 1983). A necessary component of defining happiness 
is the presence of good social relationships (Diener & Seligman, 2002). 
Data support that happiness accompanies stable extraversion (Robbins 
et al., 2010). Various individuals experience happiness as a trait in the 
same way (Layard, 2005; Myers & Diener, 1995).

Other psychologists use subjective well-being as a construct to describe 
happiness (Diener et al., 1999), which reflects happiness as a non-physical 

Check Your Understanding

Happiness

Happiness: Human qualities, such as 
cheerful, honest, charming, and success-
ful are associated with a particular brand.
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state that we cannot measure objectively. Subjective well-being is “the 
degree to which an individual judges the overall quality of his/her own 
life-as-a-whole favorably” (Veenhoven, 2001, p.  4). Myers and Diener 
(1995) discovered that frequent positive affect, infrequent negative affect, 
and a global sense of satisfaction with life equates with high subjective 
well-being.

Regarding subjective well-being, Gilbert (2006) describes that happi-
ness means distinct things to different individuals, and given everyone 
has unique lives, we should create a unique view of happiness. For ex-
ample, happiness is a feeling of excitement to some people, yet a feel-
ing of calmness to others (Mogilner et al., 2012). Happiness is not set, 
and it systematically changes over an individual’s life span (Mogilner, 
 Kamvar, & Aaker, 2011). Although not everyone defines happiness in 
the same way, some similarities within a given culture or age group exist. 
To illustrate, younger people tend to find greater happiness in extraordi-
nary experiences, whereas older people usually find greater happiness in 
ordinary events (Mogilner & Norton, 2015).

What Makes People Happy?

This longstanding question has attracted the attention of many research-
ers. In particular, psychologists have identified several predictors of hap-
piness: extraversion, assertiveness, cooperativeness, high self-esteem, the 
ability to savor positive events, satisfying and close relationships, and an 
engagement in leisure activities (Argyle & Lu, 1990a, 1990b; Bryant, 
1989, 2003; Bryant, Smart, & King, 2005; Layard, 2005; Lu & Argyle, 
1991, 1992, 1994; Tugade & Fredrickson, 2007).

What about the role of money? Does money buy happiness? In a sem-
inal paper from 1974 by economist, Richard Easterlin, he observed that 
wealth increases, in several countries in the years after World War II, 
did not associate with increases in average happiness. This observation 
became Esterlin’s paradox (Stevenson & Wolfers, 2008). Although in-
come may increase in a given country, disparity is likely to persist – 
there are still many people who become richer and poorer – and relative 
income, on balance, likely remains the same (Argyle, 1999; Diener, 
Lucas, & Napa Scollon, 2006; Easterlin, 1995; Frey & Stutzer, 2002). 
Nevertheless, other scholars have started critiquing and reassessing the 
Easterlin paradox. Stevenson and Wolfers (2008) have shown a posi-
tive relation between income and happiness with more comprehensive 
data: the richer in a given country are more satisfied with their lives 
than the poorer, and this pattern is consistent in most countries around 
the world. Based on a United Nations–sponsored report, Norway, Den-
mark, Iceland, Switzerland, and Finland are the “happiest” countries in 
the world (Rahim, 2017). Interestingly, Scandinavian countries, which 
generally have wealth, but high taxes and lessened economic and social 
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disparity among citizens, are typically the happiest (whereas the United 
States, despite its considerable wealth, ranked fourteenth in 2016).

Nobel Prize winner  Daniel Kahneman has raised an interesting argu-
ment regarding the money and happiness relation. Kahneman and Dea-
ton (2010) found that possessing a higher income increases a person’s 
life evaluation. More specifically, earning beyond $75,000 in the USA 
does not enhance experienced happiness, but it continues to raise an 
individual’s life satisfaction. Some researchers argue that where or how 
we spend money is more important to happiness than how much money 
someone earns. Prosocial spending on friends, family, or those who are 
close to you relates to happiness; the more people give to others, the hap-
pier they are likely to become (Mogilner & Norton, 2015).

Committed time also affects happiness: Spending time with significant 
others and socializing relates to a higher level of happiness in contrast 
to commuting and working, which result in lower levels of happiness 
(Mogilner, 2010). Expanding on this idea of time versus happiness, 
Mogilner and Norton (2015) conducted a study to see the ways in which 

people should use their time 
and money to enact maxi-
mum happiness, and results 
showed that happiness is less 
contingent on the amount of 
time and money at hand and 
more so dependent on how 
individuals choose to spend 
them.

Much of the reviewed literature pertaining to happiness focuses on 
individual differences, but the possibility of public policy interventions 
to account for shared social problems suggests a need to consider the 
subject on a more collective level. According to philosopher, Jeremy 
 Bentham, “The greatest happiness of the greatest number is the founda-
tion of morals and legislation” (cited in Fitzhenry, 1993, p. 192).

Happiness in Consumption Contexts

Although consumers may aim to increase their happiness levels through 
consumption, research has shown increases in consumption do not nec-
essarily increase happiness (Belk, 1985; Diener & Biswas-Diener, 2002; 
Easterlin, 1995; Kasser & Ryan, 1993, 1996; Richins, 1994; Richins & 
Dawson, 1992). For example, those more agreeable with statements such 
as “Some of the most important achievements in life include acquiring 
material possessions” and “Buying things gives me a lot of pleasure,” 
tend to be less satisfied with life (Richins & Dawson, 1992). Moreover, 
materialism links positively to different psychological problems such as 
depression, paranoia, and narcissism (Kasser & Ryan, 1993).

Check Your Understanding
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According to Van Boven and Gilovich (2003), there are two types of 
consumption and their relations with happiness: (1) experiential pur-
chases that people make with the primary intention of acquiring a life 
experience such as travel, attending a concert, and going out to a restau-
rant; and (2) material purchases that people make with the primary in-
tention of acquiring a material possession such as a laptop, car, and 
clothing. Research has shown that experiential purchases, compared 
to material purchases, make people happier (Carter & Gilovich, 2010, 
2012; Van Boven & Gilovich, 2003).

There are several possible reasons for why experiential purchases make 
people happier and are more gratifying than material purchases. First, 
experiential purchases boost social relations more easily and effectively 
than material goods. Positive, meaningful social relationships contribute 
to people’s happiness (Diener & Seligman, 2002, 2004; Myers, 2000). 
We tend to engage in experiential purchases with others: We typically go 
on vacation with family and go to concerts with friends. We may poten-
tially enjoy material purchases with others, but we often do so by our-
selves (Gilovich, Kumar, & Jampol, 2014). Consequently, experiential 
purchases that more deeply connect us to others tend to contribute more 
happiness to people compared to material purchases. Second, experien-
tial purchases, compared to material purchases, relate more closely to 
the self (Carter & Gilovich, 2012; Gilovich et al., 2014). For example, 
when people describe a purchase experientially, rather than materially, 
they are likely to think that the qualities of the purchase overlap with 
their lives and identities (Carter & Gilovich, 2012). Third, experiential 
purchases evoke fewer social comparisons than material purchases and 
consequently make people more satisfied with their purchases. While we 
try keeping up with the Joneses, comparing what we have to what others 
have, we may experience less satisfaction and happiness (Frank, 1999; 
Schwarz & Strack, 1999; Suls, 2003). However, because we cannot 
easily compare our own experience purchases with those from others – 
relative to material goods – we may engage less in social comparisons 
(Carter & Gilovich, 2010; Van Boven, 2005).

Brands and Happiness

Despite consumers obtaining more satisfaction from experiential pur-
chases than material purchases (Gilovich et al., 2015), brands still attract 
consumers and are ultimately a definitive expression of materialism (Holt, 
1995; Kozinets & Handelman, 2004; Schmitt et al., 2014). A brand’s 
traditional functions include an identification role that helps consumers 
link a name or image to the product (Elliott &  Wattanasuwan, 1998), 
being an object of desire (Belk, Ger, & Askegaard, 2003), and serv-
ing as friends, partners, and other relationship roles (Aggarwal, 2004; 
Fournier, 1998; Fournier & Alvarez, 2012). An additional emerging 
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function of brands is to pro-
vide consumer experiences. 
Schmitt (1999) proposes an 
integration of the numerous 
ways in which consumers may 
experience brands. Brand ex-
periences are consumers’ sub-
jective responses (sensations, 

feelings, cognitions, and behaviors) when consumers search for, shop 
for, and consume brands. When consumers have stronger and more 
intense experiences with a brand, consumers’ satisfactions are higher. 
Brand experiences can influence consumers’ satisfaction and loyalty di-
rectly and indirectly (Brakus, Schmitt, & zarantonello, 2009).

Although consumers find more happiness from experiential purchases 
than material purchases, brands – the epitome of materialism – may 
play an important role in a consumer’s well-being. Schmitt et al. (2014) 
argue that brands can create and evoke experiences among consumers. 
For example, consumers experience strong and meaningful relationships 
with brands and become emotionally attached to them as they do with 
their significant others (Fournier, 1998; Thomson, MacInnis, & Park, 
2005). When a brand transgresses a consumer, however, the broken re-
lationship can take a toll on the brand (Thomson et al., 2012) as well 
as consumers (Thomson, Whelan, & Johnson, 2012). Such illustrations 
indicate that consumers can experience through brands. In addition, 
when consumers have strong and favorable brand experiences, brands 
can influence consumers’ well-being and can make consumers happy 
(Bettingen & Luedicke, 2009; Schmitt, 2014).

For the most part, the aforementioned functions of brands are posi-
tive for consumer well-being, but brands also have been central to criti-
cism and moral questions (Handelman, 1999; Holt, 2002; Klein, 1999; 
Kozinets & Handelman, 2004). Such studies point to branding as po-
tentially promoting over-consumption and resulting in the damage of 
human and environmental resources as well as a diminished quality of 
human relationships and overall well-being (Csikszentmihalyi, 1999). 
In particular, we now move our attention to ethical issues surrounding 
“happiness” brands when vulnerable consumers serve as target markets 
(i.e., children) and hedonic consumption that relates to addictive and 
harmful behavior (i.e., cigarette smoking).

Cases of Happy Branding

Happy and Fun in Food Marketing Targeting Children

The food industry is a major contributor to the problem of childhood 
obesity given their substantial promotion of food that is high in sugar, 

Check Your Understanding

Vulnerable Consumers

Vulnerable Consumers: Those who may 
not fully understand the implications of 
marketing messages due to their level of 
cognitive development such as children.
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salt, and fat without substantial nutritional value (Elliott, 2008; Kant & 
Graubard, 2004). Overall, children are often a target of high levels of 
food marketing (Elliott, 2008) and, in particular, food-related media 
messages targeting children has been dominant historically in television 
advertising (Chamberlain, Wang, & Robinson, 2006; Gantz, Schwartz, 
Angelini, & Rideout, 2007). Not surprisingly, the more children see tele-
vision advertising, the greater their preference is for unhealthy foods (In-
stitute of Medicine, 2006). In the Canadian province of Quebec, where 
advertising targeting children less than 13 years of age is not allowable – 
including fast-food advertising – fast-food consumption has notably de-
clined (Dhar & Baylis, 2011).

To complement television advertising, the fast-food industry has com-
monly used toy premiums – providing toys with the purchase of meals – 
to target children (Scholsser, 2001). Utilizing cross-promotions, toy 
premiums link with the entertainment industry including feature char-
acters from popular children’s movies or television programs (Hobin, 
Hammond, Daniel, Hanning, & Manske, 2012). In 2006, the fast-food 
industry spent nearly $330 million in the USA on toy premiums with chil-
dren’s meals, and such meals were the top-selling fast-food item to chil-
dren (Federal Trade Commission, 2008). Toy premiums clearly influence 
children’s food choices (Hobin et al., 2012; Institute of Medicine, 2006).

A well-known example of toy premiums is McDonald’s Happy 
Meal. Bob Bernstein, founder and CEO of Bernstein-Rein, a market-
ing and communications firm, coined the name “Happy Meal” in 1977 
( Lawrence Journal-World, 2004).

Although Bernstein might have not predicted the power of “happi-
ness” in branding when he came up with the name, happy and fun are 
particularly appealing when targeting children. Research has shown 
that appeals to fun – in addition to taste and the use of other persua-
sive techniques (e.g., promotional characters) – increase children’s recall, 
liking of advertising, purchase-requests, and food preferences (Cairns, 
Angus, Hastings, & Caraher, 2013; Hastings, McDermott, Angus, 
Stead, & Thomson, 2006). Fun is a popular theme in food marketing 
targeting children and refers to non-verbal displays of happiness (e.g., 
smiling or playing) or verbal use of “fun,” “happiness,” or “pleasure” 
(Hebden, King, & Kelly, 2011). Several content analyses have shown 
that fun or happiness is the most frequent emotional appeal in food mar-
keting targeting children (Folta, Goldberg, Economos, Bell, & Meltzer, 
2006; Kunkel & Gantz, 1992; Warren, Wicks, Wicks, Fosu, & Chung, 
2007). Fun is a common theme in many different countries when target-
ing children on television (e.g., the USA, Australia, Canada, UK, Turkey, 
Switzerland, and Bulgaria) (Jenkin, Madhvani, Signal, & Bowers, 2014).

A critical lens on targeting children, however, warns that children can 
be vulnerable consumers, who are “those who may not fully understand 
the implications of marketing messages” (Rittenburg & Parthasarathy, 
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1997, p. 52) due to their level of cognitive development. Children may 
not have sufficient cognitive abilities and defensive mechanisms to un-
derstand fully the persuasive or possibly manipulative intent of market-
ing messages (e.g., McAlister & Cornwell, 2009; Pechmann, Levine, 
Loughlin, & Leslie, 2005). Themes of fun and happiness in marketing 
communication often suggest to children that the product may make 
you happy (i.e., mood alteration), and this kind of emotional appeal can 
provide a strong positive association with food brands while deempha-
sizing and distracting from information relating to the product (Wicks, 
Warren, Fosu, & Wicks, 2009).

Attracting children with McDonald’s as a happy brand appears to 
be a principle strategic initiative for the company. The US-based Mc-
Donald’s website provides some basic information about Happy Meal 
options with a tagline of “Make ’em smile with a HAPPY MEAL®” 
(https://www.mcdonalds.com/us/en-us/full-menu/happy-meal.html). 
The company’s separate website of Happy Meals (www.happymeal.
com) exclusively covers various incentives of Happy Meals. The website 
obviously targets children by containing games, activities, and infor-
mation about toys accompanying Happy Meals. This kind of “adver-
games” is widespread on websites targeting children; interactive games 
include brand messages that are colorful and fun. While playing games 
and engaging in activities on the website, children become more aware 
of brands, and marketers encourage children to visit their websites re-
peatedly (Moore, 2004).

In addition to the various games and activities, Happy Meal’s mascot, 
“Happy,” has a predominant presence on the Happy Meal website. In 
2014, McDonald’s added a Happy Meal Ambassador, “Happy,” in the 
USA. In a press release, Julie Wenger, senior director of US marketing 
for McDonald’s, states: “At McDonald’s, we’re always looking to bring 
fun and happiness to families” (McDonald’s, 2014). Marketing commu-
nication of its “happy” brand is pervasive in McDonald’s websites in 
various countries. The McDonald’s website for Singapore, for example, 
states that “Happiness Starts Here.”

Interestingly, McDonald’s Happy Meal once had a longstanding 
co-branding partnership with Disney, in which its Disneyland theme 
park has a tagline of “The Happiest Place on Earth.” In 2006, how-
ever, the Happy Meal partnership with Disney ceased after ten years 
of cross-promotion. McDonald’s Happy Meals had provided children 
with little figurines of Disney’s Nemo, Mr. Incredible, and so on. Ac-
cording to Steve Jobs, who was Disney’s largest shareholder and Pixar 
Animation Studios chief, acknowledged that there is value in fast-food 
tie-ins, “but there are also some concerns, as our society becomes more 
conscious of some of the implications of fast food” (Abramowit, 2006).

Over the years, McDonald’s Happy Meals have evolved in which they 
now provide healthier food options such as apple slices or milk (instead 
of Coke, even though McDonald’s and Coke are additional brands 

https://www.mcdonalds.com
http://www.happymeal.com
http://www.happymeal.com
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with a longstanding strategic partnership and inextricably linked) (see 
Gelles, 2014). Nevertheless, McDonald’s use of “happy” branding tar-
geting children raises ethical issues: As the mood alteration literature 
has shown (e.g., Wicks et al., 2009), children may rely on McDonald’s 
to make them happy, and encourage food choices that contribute to the 
obesity epidemic and link with health risks.

Pleasure and Satisfaction in Tobacco Marketing 
Targeting Youth

Tobacco serves as a principal example of an inherently harmful prod-
uct (Dewhirst, Lee, Fong, & Ling, 2016; Rittenburg & Parthasarathy, 
1997). The harm coming from tobacco use in the USA as well as globally 
is astounding. In the USA, cigarette smoking is attributable to an esti-
mated 443,000 premature deaths annually, which represents approxi-
mately one of every five deaths domestically (U.S. Department of Health 
and Human Services, 2012). Globally, experts anticipate tobacco use 
as a cause of more than eight million deaths per year by 2030 (World 
Health Organization, 2008).

The tobacco industry’s consumer research and marketing planning 
documents have well documented that smoking initiation typically oc-
curs during adolescence. Additionally, reviews of internal tobacco in-
dustry documents, which became public from litigation, reveal that 
cigarette brands have been successfully targeting youth, including the 
classification of “starter” or “new smoker” consumers (e.g., Cummings, 
Morley, Horan, Steger, & Leavell, 2002; Dewhirst & Sparks, 2003; Na-
tional Cancer Institute, 2008; Perry, 1999). In particular, Newport, a 
mentholated cigarette brand from the Lorillard tobacco company, is par-
ticularly appealing to youth and those initiating smoking (Hersey et al. 
2006; Pollay et al., 1996).

For Newport, test marketing began in 1956, and 1957 represents the 
brand’s formal introduction. Newport has been a brand celebrated from 
the onset as a “fun cigarette” (Yellen, 1964, p. 01124261). According 
to Lorillard documentation, Newport “was advertised as such and ob-
tained a youthful group as well as an inmature [sic] group of smokers. 
Newport was marketed successfully according to plan” (Yellen, 1964, 
p. 01124261).

In 1972, the company moved the Newport advertising account from 
Grey Advertising to the Will Graham Company, which quickly elevated 
“Alive with Pleasure” from minor ad copy status to its longtime use as a 
bold tagline for the brand. Newport cigarette advertising “emphasized 
couples or small groups having highly pleasurable experiences depicted 
against a bright kelly green background with the Newport name in day-
glow orange” (Jarrett, 1993, p. 91915559).

For the creative strategy of Newport, the target market has been 
“all smokers, and young adults entering the market, with specific 
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emphasis placed against competitive menthol smokers” (Lorillard, 1973, 
p. 04231759). By the late 1970s, market research for Lorillard Tobacco 
revealed that,

The success of Newport has been fantastic during the past few years. 
Our profile locally shows this brand being purchased by black peo-
ple (all ages), young adults (usually college age), but the base of our 
business is the high school student.

(Achey, 1978, p. 03537131)

Newport has been a common “starter” brand for those beginning to 
smoke, typically between the age of 10 and 17, with half of study respon-
dents starting between 10 and 13 years old (Shoi Balaban Dickinson Re-
search, 1981). When respondents – young adults ages 18–24 – generally 
described Newport advertising, they understood

the people shown in the ads as happy, or ‘having fun’ and healthy. 
They said the people shown were ‘into the outdoors’ and often re-
iterated they did not think people such as those shown in the ads 
would be smokers.

(Shoi Balaban Dickinson Research, 1981, p. 84411683)

In separate and earlier research, respondents who were entirely US smok-
ers of the Newport brand, described a Newport advertisement featuring 
a couple as

depicting people who are young, happy, and in love. It was said that 
this ad ‘showed’ that smoking Newport is being younger and active. 
The headline ‘Alive with pleasure!’ was thought to relate to the pic-
ture both in terms of the people shown and the situation.
(Shoi Balaban Dickinson Research, 1976, p. 84187589–84187590)

An additional ad, depicting those playing tug of war, was “said to show 
people in a situation where they ‘are having fun.’ It was also described as 
‘outdoorsy,’ as ‘alive,’ and ‘happy’” (Shoi Balaban Dickinson Research, 
1976, p. 84187594).

Among menthol cigarette smokers, interviews concerning their per-
ceptions of outdoor billboard advertising found the “Alive with Plea-
sure” marketing communication focusing on “pleasurable,” which also 
was similar with “enjoyable” (Communicus, 1978, p. 84175897). Focus 
group research, with attention to the image associations of Newport, 
has found that the

brand has a personality – a friend, approachable, always there 
for them. We know that Newport smokers’ perceptions of other 



Happy Brands and Ethical Implication 135

Newport smokers, that they know and those they envision the 
Brand to attract, mirror their perception of themselves – youthful, 
outgoing, active, happy, warm, friendly, modern, extroverted.

(Lorillard, 1993, p. 93285629)

While pleasure and fun have been longstanding themes in Newport cig-
arette advertising, the “Alive with Pleasure” tagline also points to being 
vibrant, energetic, active, and infers healthiness. Current advertising 
uses the tagline “Newport pleasure!”

The models in Newport advertisements are typically youthful and 
carefree with emphasis on sociability (i.e., multiple people in the promo-
tions, with romantic couples or a small group of friends – involving both 
men and women – usually in the ads). The common themes in Newport 
cigarette advertising reflect the aforementioned underpinnings of happi-
ness: satisfying relationships, engagement in leisure activities, coopera-
tiveness, and extraversion.

Discussion and Conclusions

Happiness commonly links to consumer well-being, yet it appears con-
tradictory to associate health and welfare with highly processed food 
and smoking. In this chapter, we have focused on two prominent case 
examples – McDonald’s and Newport – but the applicability of happi-
ness branding for youth-appealing and unhealthy or harmful products 
appears more widespread. Double Happiness, for example, is a leading 
cigarette brand in China. Additionally, “happy hour” is a common mar-
keting term consumers hear when venues such as restaurants and bars 
offer discounted alcoholic beverages during a defined time period (e.g., 
4 p.m.–6 p.m.), although such promotional initiatives may prompt binge 
drinking and overconsumption. Coca-Cola is a brand commonly linking 
to happiness despite the product’s youthful appeal and scrutiny for con-
tributing to the problem of childhood obesity. Moreover, Mondelēz In-
ternational (formerly known as Kraft Foods), self-described as a “global 
snacking powerhouse” that offers “well-being snacks,” has introduced a 
“Bring on the Joy” campaign for its nutritionally questionable portfolio 
of products that includes leading brands of gum, crackers, cookies, and 
chocolate bars.

As associating human personalities and emotions with qualities at-
tributed to particular products and brands becomes commonplace, the 
blurring of people and goods within such symbolic structures might be 
merely amusing to some and unquestioned among others given its pre-
vailing normalcy. While it may seem playful or trivial that brands link to 
happiness, it is a theme that marketers often use when appealing to chil-
dren and youth as well as for unhealthy or harmful products, thus rais-
ing ethical questions. Target marketing of children and teens – as well as 



136 Wonkyong Beth Lee and Timothy Dewhirst 

the marketing of “unsafe” or “harmful” products – is principal ethical 
issues (e.g., Murphy, Laczniak, Bowie, & Klein, 2005; Rittenburg & 
Parthasarathy, 1997). In closing, while consumers consider happiness 
as positive terms and outcomes, there is a darker side for consideration.

Discussion Questions

1  Bo Derek, a US model and actress, has said, “Whoever said money 
can’t buy happiness simply didn’t know where to go shopping.” To 
what extent do you agree or disagree with this statement? Provide 
reasons why you are taking this position.

2  Marketers often use emotional appeals relating to happiness, plea-
sure, and fun targeting children and youth. Is this ethical?

3  Should free toy premiums be allowable for promoting unhealthy 
food offerings?

4  Is it appropriate for marketers to associate happiness with unhealthy 
or harmful products?
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Introduction

Although officially slavery ended in the nineteenth century, and inter-
national legal agreement currently prohibits it, the world still struggles 
with the need to solve employment (mainly, but not only, by MNEs) in 
exploiting conditions, taking place particularly in “Third World” coun-
tries, perceived as modern slavery.

MNEs and other employers, accused of such exploitations, argue that 
had they not employed them, these employees would have no way to 
earn their living at all, and that what seems as exploiting employment 
terms in a Western context is reasonable in local terms. MNEs invest in 
campaigns aiming at depicting them as positive contributors to less and 
least developed countries.

While this discourse continues, on the other end of the global scale – 
the modern Western world – intensive research on and development of 
artificial intelligence takes place. Robots designed to replace human be-
ings in many professional functions threaten to increase unemployment 
rates, making many current occupations irrelevant. Countries aware of 
this threat, for example, Finland, already have started an experiment of 
giving their citizen a monthly low “salary,” or rather maintenance allow-
ance, regardless their employment (Finland trials basic income for un-
employed, 2017). In a world where robots perform most labor, Western 
countries’ citizens soon may find they are not immune to a reality similar 
to that “Third World” citizens’ experience: Might most of us be unem-
ployed, or have to compromise lower terms of employment than robots, 
just to stay employed? Will we have to learn to make a living with much 
lower salaries or maintenance allowances? Would we be forced to agree 
installation in our bodies of artificial devices that would turn us more 
efficient workers? Eventually, if robots develop higher intelligence than 
us, would most of the human population globally face a risk of turning 
into such robots’ “slaves”?

After reviewing the current situation and the conflicting narratives 
explaining it, this chapter will examine whether ethical dilemmas con-
nected to the activities of MNEs in the “Third World” (which most of 
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Western society conveniently overlooks, preferring to believe their cam-
paigns and consume their products) may meet the Western sophisticated 
society down the road, as modernization progresses. It will examine fur-
ther whether the current “Third World” exploiting reality may serve as a 
good laboratory for the development of ethical rules that may be valid to 
restrain and regulate the development and use of such robots, to prevent 
human slavery in the robots’ era.

Modern Slavery

“Slavery” is usually associated, in our minds, with pictures from previ-
ous centuries, in which people were abducted from their home countries 
and transferred in inhumane conditions, by slave ships, to other con-
tinents, where they were sold as slaves, thus losing their independence 
completely and becoming the property of their owners, or people who 
colonialists dominated in their countries of origin, forcing them by vio-
lent means to become their slaves.

International agreement, embodied into many declarations and con-
ventions, ratified by the majority of states globally (e.g., ILO, 1930, 
1957, 1999; and UN, 1989, Arts. 35 and 36),1 currently prohibits slavery 
and servitude.

Article 4 of the United Nations’ (UN) Universal Declaration on Hu-
man Rights (UN, 1948) provides:

No one shall be held in slavery or servitude; slavery and the slave 
trade shall be prohibited in all their forms.

Article 4 of the European Convention on Human Rights (1953) provides:

No one shall be held in slav-
ery or servitude.

No one shall be required 
to perform forced or compul-
sory labour.

Both these broad prohibi-
tions do not define “slav-
ery.” Article 1 of the Slavery 
Convention (UN, 1926) 
defines slavery narrowly as 
“the status or condition of 
a person over whom any or 
all of the powers attaching 
to the right of ownership are 
exercised.”

Check Your Understanding

Slavery

Slavery: the treatment of individuals as 
property of other individuals, who can 
own, buy, and sell them and enjoy their 
work without paying them remuneration. 
Slaves are unable to withdraw unilater-
ally from such arrangements, that law 
may back (de jure), or that may exist de 
facto. A person can become enslaved 
from the time of his or her birth, capture, 
or purchase. Slavery existed even before 
written history. In recent centuries, it has 
been gradually outlawed globally. The 
last country that outlawed slavery was 
Mauritania, in 2007.
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The US Department of State (US, 2017) associates modern slavery 
with trafficking in persons and human trafficking,2 used as “umbrella 
terms for the act of recruiting, harboring, transporting, providing, or 
obtaining a person for compelled labor or commercial sex acts through 
the use of force, fraud, or coercion.”

The US Federal Victims of Trafficking and Violence Protection Act 
(US, 2000) and the UN Protocol to Prevent, Suppress, and Punish Traf-
ficking in Persons, especially Women and Children (2000) use additional 
terms, including “involuntary servitude,” “slavery,” or “practices simi-
lar to slavery,” “debt bondage,” and “forced labor.”

Broadly defined, Thomson Reuters estimates this global industry 
at some US$150 billion per year (How can data help bankrupt the 
 billion-dollar slavery industry, 2017).

The Global Slavery Index (2017) estimates that in 2016, 45.8 million 
people, including children, in 167 countries, are “subject to some form 
of modern slavery.” According to this assessment, the countries with the 
highest estimated prevalence of modern slavery by the proportion of their 
population are North Korea, Uzbekistan, Cambodia, India, and Qatar, 
while the countries with the highest absolute numbers of people in mod-
ern slavery are India, China, Pakistan, Bangladesh, and Uzbekistan.

In sum, modern slavery may take advantage of vulnerable places and 
people, involve criminal acts, force, and debt bondage to obtain extreme 
exploitation in the employment and living conditions of men, women, 
and children who find themselves unable to change their situation, either 
physically or for other reasons. While most of slavery legal prohibitions 
presuppose forced work, some of these cases may simply result from 
a lack of other work choices that drives people to work voluntarily in 
exploiting terms. Moreover, while some of these workers, or slaves, or 
both, end up in criminal industries such as the commercial sex indus-
try, others engage in manufacturing common commercial products that 
most of us consume on daily bases.

Hosting States’ Dilemma

Indeed, several poor countries “provide the low-cost labour that pro-
duces consumer goods for markets in Western Europe, Japan, North 
America and Australia.” Most of these countries try to somehow combat 
this phenomenon or at least provide some service to its victims (Global 
Slavery Index, 2017).3 Nevertheless, the devastating number of victims 
reflects this treatment’s relative insufficiency, or inefficiency, or both 
(e.g., Jansson, 2014).

The reason may be the dilemma countries hosting industries relying 
on modern slavery face: Insisting adherence to common standards of 
employment (as well as environmental and other standards) may deter 
MNEs from investing in them, thus prevent the creation of desperately 
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necessary jobs. MNEs may subject their investment in a country to gov-
ernment’s consent to settle for low environmental standards, labor stan-
dards etc. Governments’ surrendering to such demands, undermining 
their sovereign power to a certain extent (Woods, 2000, p. 3), occurs 
particularly – but not only – in relatively economically weak countries.

Possibly, a well-coordinated global effort may solve this dilemma, 
creating a strong bargaining position to the governments involved in 
negotiating new terms of operation with MNEs. Unfortunately, govern-
ments seem to face a “prisoner’s dilemma” in the global competition 
over MNEs, thus avoiding, or watering down, such initiatives.

Multi-National Enterprises

MNEs become major players in a global economy. International trade 
liberalization improves their access to cheap inputs, such as labor and 
raw materials, facilitating distributed production, and the operation of 
supply chains. Globalization enhances MNEs’ access to tax havens and 
to regimes offering favorable rules on intellectual property. MNEs ex-
haust comparative advantages accruing from rapidly changing circum-
stances, for example, governments’ decisions, consumers’ preferences, 
and new technologies (Trebilcock & Howse, 2005, pp. 441, 443).

Consequently, many accuse them of encouraging a standards race to 
the bottom, for example, by operating sweatshops where workers work 
in exploiting conditions in terms of hours, space, salaries, etc. Such 
sweatshops are an issue for global social debate (e.g., International La-
bor Rights Forum, 2013).4 The hosting countries of such sweatshops 

often prevent the intervention 
of labor unions and NGOs to 
change this reality, to prevent 
MNEs withdrawal from their 
market that might increase 
unemployment and deter po-
tential investors.

According to the Fair La-
bor Association (2017), at 
least 18 countries are oper-
ating sweatshops, including 
Bangladesh, Costa Rica, El 
Salvador, China, the Domin-
ican Republic, India, Viet-
nam, Honduras, Indonesia, 
Armenia, Brazil, Haiti, Tai-
wan, the Ivory Coast, Nica-
ragua, Mexico, the USA, and 
its territories.

Check Your Understanding

Multinational Enterprises (MNEs)

Multinational Enterprises (MNEs): Of-
ficially: corporate organizations owning 
or controlling production of goods or 
services in more than one country. In es-
sence, this term usually refers to strong, 
rich corporations (such as Nike, McDon-
ald’s, Microsoft, and Procter and Gam-
ble), acting in many countries, enjoying 
considerable global political and eco-
nomic power and influence that they use 
to promote their vested interests. MNEs 
often receive criticism for lacking ethical 
standards, and for evading ethical laws 
and leveraging their own business agenda 
with capital. Some also have become as-
sociated with tax avoidance activities.
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Exploiting patterns of employment are common in industries such as 
clothing, shoes, plastic, electronics (Qiu & Lin, 2017), agriculture (e.g., 
cotton and cannabis), foods, and even in the chocolate industry.

In Western Africa, one of the major resources of cocoa beans from 
which chocolate is produced, supplying cocoa to international giants 
such as Hershey’s, Mars, and Nestlé, cocoa farmers earn less than $2 
per day, an income below the poverty line. Thus, they often resort to the 
use of child labor to keep their prices competitive.

The children of Western Africa are surrounded by intense poverty, 
and most begin working at a young age to help support their fam-
ilies. Some children end up on the cocoa farms because they need 
work and traffickers tell them that the job pays well. Other children 
are “sold” to traffickers or farm owners by their own relatives, who 
are unaware of the dangerous work environment and the lack of 
any provisions for an education. Often, traffickers abduct the young 
children from small villages in neighboring African countries, such 
as Burkina Faso and Mali, two of the poorest countries in the world. 
Once they have been taken to the cocoa farms, the children may not 
see their families for years, if ever.

Most of the children laboring on cocoa farms are between the 
ages of 12 and 16, but reporters have found children as young as 5.

(Food Empowerment Project, 2017)

These children work for many hours, using chainsaws to clear the for-
est and heavy dangerous knives to cut the cocoa pods from high trees 
they must climb, and then carry 100 pounds pods sacks. The children 
are under-fed and live in bad conditions (ibid.). In this example, unlike 
the former one, chocolate producers mentioned may not directly run 
these ventures, but yet consciously enjoy the cheap raw materials (cocoa 
powder and butter) so produced. Some chocolate firms prefer to brand 
themselves as “ethical chocolate companies,” proud of using cocoa from 
other, more ethical resources (e.g., Slave Free Chocolate website, 2017).

Global Commodity Chains, MNEs, and States

MNEs focus on economic choices (unlike states, focusing on politi-
cal choices) (Veseth, n.d., p. 1). Globalization facilitates these choices, 
breaking down barriers separating “nation states, cultures, labor mar-
kets or national economies” (ibid, p. 12). To handle issues, globaliza-
tion may affect, such as human rights, intellectual property rights, and 
the environment, states must coordinate their policies. That erodes their 
sovereign power (Woods, 2000, pp. 3, 10).

Governments’ abstention from regulation or enforcement may obtain the 
same effect as effective deregulation to lower standards, to attract MNEs. 
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Global Commodity Chains (GCCs) provide one example. These are “com-
plex webs of global business that link independent businesses into a coordi-
nated production and distribution process…GCCs gain and exercise power 
through their ability to mobilize and coordinate global market forces” 
(ibid., p. 12) including labor. An Oxfam report reflects how such GCCs 
encourage the exploitation of workers. Based on workers’ experiences in 12 
countries,5 the report describes how tariff reductions over the last decades 
encouraged the establishment of Export Processing Zones (EPZ) enjoy-
ing tax holidays and incentives for investment, in particular in developing 
countries (Oxfam, 2004; Women, 2004). Large global retail companies, 
such as El Corte Inglés controlling 90% of Spanish department stores, or 
Wal-Mart, particularly in the garment and food industries, take advantage 
of these zones, controlling local producers through “real time” means of 
global communication to achieve short-lead time at the expense of the lat-
ter, who respond by imposing the costs on their workforce. The substantial 
reduction of transport costs, emanating from globalization and technolog-
ical innovations, facilitates these practices. Governments of the countries 
where laborers suffer from these practices abstain intervention to protect 
workers, settling to sustain economic activity and jobs MNEs create.

MNEs Affecting the Global Arena and Standards

In recent decades, MNEs gradually shifted from viewing their politi-
cal environment as given to acting as political players, involved in bar-
gaining with their host countries and with international organizations 
responsible for shaping the regulatory environment (Dahan, Doh, & 
Guay, 2006, pp. 1574, 1578–1595). Political economy is “concerned 
with the distribution of two scarce resources, money and authority” 
(ibid, p. 1578). Enhanced interaction with other players in the global 
arena – i.e., governments, international organizations, and NGOs – 
helps MNEs affect global political economy.

MNEs promote their interests in the global arena in different ways, 
including the use of strong lobbyists; initiation, or participation in exist-
ing, policy networks; assuming “soft power” by “spreading ideas, shap-
ing cognitive frames through discursive strategies and symbolic actions, 
and participating in the promotion of certain social norms and values” 
(Anderson, 2005, p. 27).

MNEs collaborate with partners supporting the same ideas to build co-
alitions (Dahan et al., 2006, p. 1576). Possessing resources that other seek 
(individually or with other members of their coalition) may serve as an-
other potential source of pressure, to affect policy decisions (ibid., p. 1586).

Unlike governments, MNEs are not committed to voters. However, 
where public opinion may bear economic implications, affecting consum-
ers’ choice, it may affect MNEs’ behavior. To obtain positive public opin-
ion, MNEs brand themselves as non-discriminating against workers.
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In order to gain positive public opinion, MNEs publish on their Inter-
net websites data reflecting their non-discriminating approach toward 
their workers; participate in international forums discussing ethical is-
sues; and symbolically fund global activities supporting the improve-
ment of labor conditions and rights (Munin, 2013).

MNEs may confront issues involving political (national or interna-
tional) pressure to determine standards by opting for voluntary codes of 
conduct they6 or others7 initiate. Publishing their commitment to such 
codes may spare others’ anticipation that they join codes of conduct 
globally phrased, for instance by international organizations, which 
may impose on them stricter terms of behavior.

MNEs will naturally choose the most comfortable arena (national, 
regional, or multilateral) to maximize their success chances.

Simultaneously, they would prefer low publicity of the preferred sta-
tus they may obtain by any of these methods, to minimize competition 
( Dahan et al., 2006, p. 1584).

Arguments Supporting MNEs’ Position

MNEs deny the direct link between their global activity and the “race 
to the bottom” in certain countries, using, among others, the following 
arguments:

•	 The choice of their investment locations does not depend on 
low wages and taxes as much as it depends the requirements of 
 knowledge-intensive production (Woods, 2000, p. 5), or on the re-
lations between productivity and labor-cost (depending on many 
factors, including, e.g., labor availability, infrastructure, health 
care, public investment in education and training) (Trebilcock & 
Howse, 2005, p. 560). Domestic regulation restricts the free market, 
increases the production and costs, thus enhancing poverty. Surpris-
ingly, developing countries find this argument very convincing, thus 
opposing to any attempt at the WTO to link market access with 
labor standards (ibid., p. 451). The wage gap between developed and 
developing countries may merely reflect differences in the cost of liv-
ing, rather than necessarily reflecting MNEs’ non-compliance with 
labor standards, as employers in developing countries (ibid., p. 560).

•	 Any choice of standard gives an artificial advantage to countries 
that already adopted this standard, working as an implicit subsidy 
to firms operating in these countries (ibid., p. 284).

MNEs, Ethics, and Consumers’ Position

To the extent MNEs actively or passively contribute to the “race to the 
bottom” in terms of labor standards, thus enhancing modern slavery, 
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these actions raise questions regarding corporate culture, truth, integ-
rity, value, and differentiation:

Corporate culture – Do we, as consumers, want to encourage such 
extreme capitalist corporate culture, bluntly ignoring workers’ interests 
for the sake of profit? To what extent cheap products “bribe” us, thus 
turning us indifferent to the true social price? To what extent do we pas-
sively accept this culture due to its geographically distant implications? 
To what extent is our indifference or even worship of MNEs’ economic 
and financial success a result of the Western capitalist culture?

Truth and integrity – Could consumers globally (e.g., through social 
networks) join hands (thus circumventing their governments) to require 
that such MNEs respect truth and integrity as a condition for buying 
their products?

Value – What are the values that we, as a global consumers society, 
share? International agreements and declarations as well as national leg-
islation and regulation seem to enshrine some of these core values. Yet, 
for the reasons specified above, their enforcement seems to be insuffi-
cient. To what extent and at what price are we – as a global society – 
ready to defend them? Should society in strong countries take measures 
to defend society in weak countries, or might such acts be perceived by 
the latter as patronizing acts with adverse effects?

Differentiation – Is differentiation between labor conditions in weak, 
poor countries and strong, rich countries discriminating against the for-
mer, or does it have an economic justification?

Weak Enforcement

Of all international legal instruments mentioned above, only the 
 European Convention on Human Rights accords individuals the right to 
file claims against signatory countries to the European Court on Human 
Rights (ECtHR) in Strasbourg, France, for infringing this convention 
(including the slavery and servitude prohibitions). Access of individuals 
to this court may form a strong enforcement instrument, since it circum-
vents political considerations that may prevent states from filing such 
claims, or from enforcing such legal prohibitions. Surprisingly, how-
ever, ECtHR cases reflect that most of the complaints individuals file 
refer to private, individual employers, rather than to employing MNEs 
(Shachor-Landau, 2015, pp. 61–70; cf., European Convention on Action 
against Trafficking in Human Beings, 2005).

A Glance into the Future

The robots’ age is not science fiction anymore. Autonomous cars will be 
in common use by 2020 (10 million self-driving cars will hit the road 
by 2020, 2017). Robots with artificial intelligence, already performing 



Slavery, Chocolate, & AI 151

bank tellers’ functions and even medical operations, threaten to com-
pletely replace many common professions, for example, drivers, law-
yers, and doctors (Will robots replace human drivers, doctors, and other 
workers?, 2017).

Robots’ developers market them as solely developed to improve hu-
man standards of living by releasing humans from the duty to perform 
many exhausting and sometimes boring tasks, freeing them to perform 
tasks that demand high-level human skills like critical thinking, prob-
lem solving, etc., and freeing time for enjoyable human interaction and 
leisure.

Assuming that in the future, MNEs may be no less driven by capitalist 
motivation than currently, they may find the use of robots very tempting: 
For a relatively cheap cost (avoiding pension funds, insurance schemes, 
vacations, rest breaks, etc.), they would be able to obtain obedient labor-
ers who are not affected by feelings and human needs, who do not go 
on strikes, who’s performance is stable and predictable, and as artificial 
intelligence develops, may offer far greater effective and efficient output 
than humans. MNEs thus may prefer robots over human workers. Glo-
balization is expected to enhance and support this process.

The Global Slavery Index website (2017) notes that vulnerability to 
modern slavery is

affected by a complex interaction of factors related to the pres-
ence or absence of protection and respect for rights, physical 
safety and security, access to the necessities of life such as food, 
water and health care, and patterns of migration, displacement 
and conflict.

(n.p.)

The robots’ age may blur current reality to create more such uncertain-
ties that might trigger new forms of slavery.

This future prospect implies great concerns to the human race. Does 
current regulation and legislation offer any comfort?

Current Legislation and Regulation: A Valuable  
Starting Point?

As the development of robots and their capacities probably will be grad-
ual, analysis should address short-, medium-, and long-term scenarios 
separately.

Short Term

Paradoxically, replacement of workers by robots may solve current mod-
ern slavery to a great extent.
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In addition, the image of a robot shopping for you in Tokyo, which 
you direct through your computer, while you sit comfortably in your 
house in London (Tilden, 2017), may be very appealing.

However, multiplied by hundreds of times, and operated by the wrong 
hands, it could imply “private armies” serving strong interest groups, 
even aggressive MNEs, in obtaining goals that might not meet common 
human values.

Heavy dependence on robots may turn the society lazy and passive, 
and helpless in cases robots mal-function or cease to function (or in 
cases of intentional sabotage).

The combination of a broadly unemployed population thus suffer-
ing poverty might broadly undermine the leisure dream and produce a 
bored, frustrated, and even violent society.

While economically rich countries’ citizens may have to learn how to 
make a living of relatively small “maintenance allowances” replacing 
their current salaries, economically poor countries may not afford sup-
porting their citizens with “maintenance allowances” altogether. Con-
sequently, the use of robots to replace human workers may deteriorate 
economically and socially poor communities even further, making them 
more vulnerable and willing to work in even worse conditions than now, 
just to survive.

Luckily, the process of replacing human workers with robots in poor 
countries may be slower than in rich countries, since employers in these 
countries, who are not MNEs, may find robots more expensive than 
human workers, at least in early stages.8

Although current national legislation in most countries potentially of-
fers tools to prevent, or deal with large-scale potential hostilities that 
such a situation may invoke, the pragmatic test of these tools will occur 
in real time. Currently, national and global legislation does not assume 

any responsibility on MNEs 
or other rich companies that 
may trigger this situation by 
their economically motivated 
choices.

Adjustment of national 
or global regulation may 
authorize governments to 
finance their citizens’ “main-
tenance allowances” – and 
strengthen national enforce-
ment  mechanisms – by taxes 
MNEs and other strong en-
terprises operating in their 
territory will be required to 
pay, but effectiveness of such 

Check Your Understanding

Cyborg

Cyborg, short for “Cybernetic Organ-
ism,” is an organism (not necessarily a 
mammal) with both organic and biome-
chatronic body parts. Manfred Clynes 
and Nathan S. Kline coined this term in 
1960. Unlike bionic entities, biorobots, 
or androids, cyborgs’ enhanced abilities 
result from an integration of an artificial 
component or technology that relies on 
some sort of feedback. Cyborgs are com-
mon in fiction, where they often are por-
trayed with physical or mental abilities 
far exceeding a human counterpart.
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laws would depend on determinant enforcement that, as mentioned 
above, most governments currently prefer to avoid.

Medium Term

As cyborgs may turn out to perform better than human beings, traffick-
ing and abduction of human beings in order to transform them into such 
cyborgs may take place. Current national and global regulation against 
slavery and servitude prohibits such conducts, but its effectiveness would 
depend on determinant national and international enforcement (cur-
rently insufficient).

Desperate (or even ambitious) unemployed human beings may volun-
teer to become cyborgs, to perform better or to be more attractive as 
laborers. Such voluntary action, although current anti-slavery regulation 
does not prohibit implying many ethical questions (unless the interpreta-
tion for “coercion” is very broad).

Assumption of external control over the minds of people transformed 
to cyborgs (Harari, 2015, pp. 324–327) may present even greater ethical 
challenges that current regulation may not cover, giving new meaning to 
the term “forced labor.”

New, autonomous vehicles (airplanes? ships? spaceships?) and ad-
vanced means of communication may facilitate globalization, further 
eroding governments’ ability to regulate, in favor of international stan-
dards. This, in turn, would strengthen MNEs’ dominance of the global 
arena (which their strong financial position, and ownership of most in-
novative technologies that would appeal both to governments and inter-
national players, reinforces), encouraging them to leverage their effect 
on global decision-making, to enhance their interests.

Long Term

Artificial intelligence may prevail over human intelligence, attempting to 
dominate it, assuming dominance over human decision-makers, wholly 
or partly. This might turn into a blessing, if artificial intelligence bal-
ances the different interests involved better than human players, avoid-
ing emotional and other human biases and mistakes.

However, artificial intelligence may attempt to challenge human val-
ues, thus endangering them, depending on the way it would define its fu-
ture goals and the role of human kind (if at all) in this scenario ( Harari, 
2015, pp. 345–377). This is still an unknown zone, which current legal 
instruments (above) still do not cover. It is clear that if and when such 
events take place, humankind might find it is too late to impose its val-
ues and defend them. Thus, ethical and legal thinking regarding how 
to control and constrain this process should take place before that irre-
versible stage.
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Conclusion

Economic considerations form MNEs major motivation. Globalization has 
opened tempting opportunities for MNEs to increase their profits, taking 
advantage of the comparative advantages of different countries. This prac-
tice has encouraged a “race to the bottom,” serving economic and political 
interests at the expense of laborers experiencing modern slavery.

While future optimist prospects promise more convenient human life, 
as robots will perform most of current human labor, one cannot ignore 
the prospects for severe ethical challenges such developments may involve.

Current regulation and legislation prohibiting modern slavery, which 
is already insufficient and insufficiently enforced, does not cover many 
of these future challenges.9

Without global restraint, there is no reason why MNEs would not 
take full advantage of the technological developments to assume more 
economic and political power globally, without any ethical commitment 
to the communities that such aggressive behavior may severely hurt.

Without immediate action, communities in economically strong 
countries soon may find themselves in a position quite similar to that 
of communities in economically weak countries: poor, suffering unem-
ployment, and vulnerably exposed to exploitation. Thus, communities 
globally should better join forces to assume political pressure on govern-
ments and MNEs, to reach global agreement regarding the ethical con-
straints that should regulate these developments, balancing the global 
interest of benefitting from modernization with the global interest to 
protect human beings from future, large-scale forms of modern slavery.

Discussion Questions

1  What might be the due balance of these interests?
2  What checks and balances may ensure that this balance of interests 

is respected globally?
3  How can consumers’ power work to make MNEs respect this bal-

ance of interests globally?
4  How can consumers’ power work to engage MNEs in making a 

real, substantial contribution to the global effort to abolish modern 
slavery, servitude and other forms of laborers’ exploitation?
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Notes
 1 The eight “millennium goals” UN Millennium Declaration (UN, 2000) 

specifies, aiming at eradicating extreme poverty and enhancing freedom and 
equality do not include slavery eradication as a separate goal.

 2 See discussion on the legal link between slavery and trafficking in Kyriazi, 
2015.

 3 According to the OECD (Ucnikova, 2014), between 2003 and 2012, 12 do-
nor countries (OECD members) contributed a combined average of USD$124 
million annually, predominantly funding projects in Southeast Asia, Eastern 
Europe, and Sub-Saharan Africa.

 4 In 2011, authorities initiated an investigation against zara for running 
“sweatshops” in Brazil (zara investigated for sweatshops, slave labor prac-
tices in Brazil, 2011).

 5 Bangladesh, Chile, China, Colombia, Honduras, Kenya, Morocco, Sri 
Lanka, South Africa, Thailand, the UK, and the USA.

 6 Business codes including non-discrimination provisions were adopted, for 
example, by Nike (2017), Coca Cola (2018), and Nestle (n.d.).

 7 See the list of brands which joined the Fair Labor Association code 
(2017), retrieved from: http://www.fairlabor.org/affiliates/participating- 
companies

 8 The product life-cycle theory (Vernon, 1966) suggests that new products 
are always very expensive at first, to finance the investment made in their 
development. Thus, only the rich can afford them. In later stages, they come 
into common use, and their price decreases, respectively.

 9 The European Commission (2017) recently acknowledged the need to make 
the most of the new opportunities whilst mitigating any negative impact 
they may have and “for the roll-out of new social rights to accompany the 
changing world of work.”

References

10 million self-driving cars will hit the road by 2020. (2017). Forbes. Retrieved 
from https://www.forbes.com/forbes/welcome/?toURL=https://www.forbes.
com/sites/oliviergarret/2017/03/03/10-million-self-driving-cars-will-hit-the-
road-by-2020-heres-how-to-profit/&refURL=https://www.google.co.il/& 
referrer=https://www.google.co.il/

Anderson, G. W. (2005). Constitutional rights after globalization. Oxford, En-
gland, and Portland, Oregon: Hart Publishing. doi:10.5040/9781472559715

Coca Cola. (2018). Integrity: The essential ingredient: Code of business con-
duct. Retrieved from https://www.coca-colacompany.com/content/dam/ 
journey/us/en/private/ fileassets/pdf/2018/Coca-Cola-COC-External.pdf

Dahan, N., Doh, J., & Guay, T. (2006). The role of multinational corpora-
tions in transnational institution building: A policy network perspective. 
London, Thousand Oaks, CA, and New Delhi, India: Tavistock Institute 
and Sage Publications. Retrieved from http://journals.sagepub.com/doi/
abs/10.1177/0018726706072854

European Commission. (2017). White paper on the future of Europe: Re-
flections and scenarios for the EU27 by 2025. Retrieved from https://

http://www.fairlabor.org
http://www.fairlabor.org
https://www.forbes.com
https://www.coca-colacompany.com
https://www.coca-colacompany.com
http://journals.sagepub.com
http://journals.sagepub.com
https://www.forbes.com
https://www.forbes.com
https://www.forbes.com
http://ec.europa.eu


156 Nellie Munin

ec.europa.eu/commission/sites/beta-political/files/white_paper_on_the_ 
future_of_europe_en.pdf

European Convention on Action against Trafficking in Human Beings. (2005). 
Retrieved from https://rm.coe.int/168008371d

European Convention on Human Rights. (1953). Retrieved from http://www.
echr.coe.int/Documents/Convention_ENG.pdf

Fair Labor Association. (2017). Retrieved from http://www.fairlabor.org/
Finland trials basic income for unemployed. (2017, January 3). The Guardian. 

Retrieved from https://www.theguardian.com/world/2017/jan/03/finland- 
trials-basic-income-for-unemployed

Food Empowerment Project. (2017). Child labor and slavery in the chocolate 
industry. Retrieved from http://www.foodispower.org/slavery-chocolate/

The Global Slavery Index. (2017). Retrieved from https://www. 
globalslaveryindex.org/

Harari, Y. (2015). Homo Deus: A brief history of tomorrow. Tel Aviv, Israel: 
Kinneret, zmora, Bitan, Dvir Publishing House Ltd.

How can data help bankrupt the billion-dollar slavery industry. (2017, Febru-
ary 3). Thomson Reuters. Retrieved from https://blogs.thomsonreuters.com/
answerson/data-bankrupt-slavery-industry/

ILO Abolition of Forced Work Convention, no. 105. (1957). Retrieved from 
http://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO::P12100_ 
ILO_CODE:C105

ILO Convention no. 182 on the Worst Forms of Child Labour, no. 182. (1999). 
Retrieved from http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB: 
12100:0::NO::P12100_ILO_CODE:C182

ILO Forced Labor Convention, no. 29. (1930). Retrieved from http://www.
ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_
CODE:C029

International Labor Rights Forum. (2013). Sweatshops. Retrieved from http://
www.laborrights.org/creating-a-sweatfree-world/sweatshops

Jansson, D. B. (2014). Modern slavery: A comparative study of the definition of 
trafficking in persons. Leiden, Netherlands: Brill. doi:10.1163/9789004281073

Kyriazi, T. (2015). Trafficking and slavery: The emerging European legal frame-
work on trafficking in human beings – Case law of the European Court of 
Human Rights in perspective. International Human Rights Law Review, 
4(1), 33–52. doi:10.1163/22131035-00401002

Munin, N. (2013, Spring). NGOs, multinational enterprises, and gender 
equality in labor markets: A political economy of conflicting interests? 
Journal of Multidisciplinary Research, 5(1), 5–26. Retrieved from http://
www. jmrpublication.org/portals/jmr/ Issues/JMR5-1.pdf

Nestle. (n.d.). Code of business conduct. Retrieved from https://www.nestle.
com/asset-library/documents/library/documents/corporate_governance/
code_of_business_conduct_en.pdf

Nike. (2017). Commitment is everything: The Nike code of conduct. Retrieved 
file:///C:/Users/%D7%92%D7%9C%D7%A2%D7%93/ Downloads/Nike_ 
Code_of_Conduct_2017_English.pdfOxfam. (2004). Trading away our  
rights: Women working in global supply chains. Retrieved from https://policy- 

http://ec.europa.eu
https://rm.coe.int
http://www.echr.coe.int
http://www.echr.coe.int
http://www.fairlabor.org
https://www.theguardian.com
https://www.theguardian.com
http://www.foodispower.org
https://www.globalslaveryindex.org
https://www.globalslaveryindex.org
https://blogs.thomsonreuters.com
https://blogs.thomsonreuters.com
http://www.ilo.org
http://www.ilo.org
http://www.ilo.org
http://www.ilo.org
http://www.ilo.org
http://www.ilo.org
http://www.laborrights.org
http://www.laborrights.org
https://www.nestle.com
https://www.nestle.com
https://www.nestle.com
http://ec.europa.eu
http://www.ilo.org
http://www.jmrpublication.org/
http://www.jmrpublication.org/
https://policy-practice.oxfam.org.uk


Slavery, Chocolate, & AI 157

practice.oxfam.org.uk/publications/trading-away-our-rights-women- 
working-in-global-supply-chains-112405

Oxfam. (2004). Trading away our rights: Women working in global supply 
chains. Oxford, England: Author. Retrieved from https://www.oxfam.org/
sites/www.oxfam.org/files/rights.pdf

Qiu, J., & Lin, L. (2017, February 23). Foxconn: The disruption of iSlavery. 
Asiacape: Digital Asia, 4(1–2), 103–128. doi:10.1163/22142312-12340070

Shachor-Landau, C. (2015). The European Convention on Human Rights 
(ECHR) – A Guide including a comparison with Israeli law. Tel Aviv, Israel: 
Bursi [Hebrew].

Slave Free Chocolate. (2017). Ethical chocolate companies. Retrieved from 
http://www.slavefreechocolate.org/ethical-chocolate-companies/

Tilden, M. W. (2017). Robotics can – and will – change our lives in the near 
future. The Guardian. Retrieved from https://www.theguardian.com/ 
zurichfuturology/story/0,1920335,00.html

Trebilcock, M. J., & Howse, R. (2005). The regulation of international trade 
(3rd ed.). Oxford, England, and New York, NY: Routledge.

Ucnikova, M. (2014). OECD and modern slavery: How much aid money is spent 
to tackle the issue? Anti Trafficking Review, 3. Retrieved from http://www.
antitraffickingreview.org/index.php/atrjournal/article/view/68. doi:10.14197/
atr.20121437

United Nations Convention on the Rights of the Child. (1989). Retrieved from 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx

United Nations Millennium Declaration. (2000). Retrieved from http://www.
un.org/millennium/declaration/ares552e.htm

United Nations Protocol to Prevent, Suppress, and Punish Trafficking in  Persons, 
especially Women and Children. (2000).

United Nations Slavery Convention. (1926). Retrieved from http://www.ohchr.
org/EN/ProfessionalInterest/Pages/SlaveryConvention.aspx

United Nations Universal Declaration on Human Rights. (1948). Retrieved 
from http://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/
eng.pdf

United States Department of State. (2017). What. Retrieved from https://www.
state.gov/j/tip/what/

United States Federal Victims of Trafficking and Violence Protection Act. 
(2000). Retrieved from https://www.state.gov/j/tip/laws/61124.htm

Vernon, R. (1966). International investment and international trade in the prod-
uct cycle. The Quarterly Journal of Economics, 80(2), 190–207. Retrieved 
from doi:10.2307/1880689

Veseth, M. (n.d.). What is international political economy? An excerpt from an 
article. University of Puget Sound, p. 12. Retrieved from http://www2.ups.
edu/ipe/whatis.pdf

Will robots replace human drivers, doctors, and other workers? (2017). VOA 
News. Retrieved from https://www.voanews.com/a/will-robots-replace- 
human-drivers-doctors-workers/3810706.html

Women. (2004, February). World Socialist. Retrieved from http://www.wsws.
org/articles/2004/feb2004/wome-f25.shtml

https://policy-practice.oxfam.org.uk
https://www.oxfam.org
http://www.oxfam.org
http://www.slavefreechocolate.org
https://www.theguardian.com
https://www.theguardian.com
http://www.antitraffickingreview.org
http://www.antitraffickingreview.org
http://www.ohchr.org
http://www.un.org
http://www.un.org
http://www.ohchr.org
http://www.ohchr.org
http://www.ohchr.org
http://www.ohchr.org
https://www.state.gov
https://www.state.gov
https://www.state.gov
http://www2.ups.edu
http://www2.ups.edu
https://www.voanews.com
https://www.voanews.com
http://www.wsws.org
http://www.wsws.org
https://policy-practice.oxfam.org.uk
http://www.antitraffickingreview.org


158 Nellie Munin

Woods, N. (2000). The political economy of globalization. In Woods, N. (ed.), 
(2000), The political economy of globalization. Basingstocke, England: 
Macmillan. Retrieved from http://www.globaleconomicgovernance.org/wp- 
content/uploads/Political%20Economy %20of%20Globalization.pdf

zara investigated for sweatshops, slave labor practices in Brazil. (2011). 
The Gloss. Retrieved from http://thegloss.com/fashion/zara-investigated- 
for-sweatshops-slave-labor-practices-in-brazil/

http://www.globaleconomicgovernance.org
http://www.globaleconomicgovernance.org
http://thegloss.com
http://thegloss.com


Introduction

This chapter will examine the transformation of the British merchant 
firm Jardine Matheson from illicit opium smugglers in nineteenth cen-
tury China to a modern, multi-national group of companies that is in-
volved in a range of legal business activities. In doing so, it will examine 
the firm’s historical activities as a classic case study of unethical business 
and look at how the modern business represents this history. Even British 
contemporaries in the nineteenth century, who often shared similar as-
sumptions about Western superiority and wanted to open Qing China to 
free trade, criticized Jardine Matheson’s opium smuggling operation and 
advocacy for British military action against China. But, by the 1870s, 
Jardine Matheson was no longer involved in the opium trade, and the 
firm has continued to diversify its business activities up to the present 
day. For the modern firm, this connection to the past raises a number of 
questions about the role of company history in modern day branding.

In 1832, business partners William Jardine and James Matheson re-
branded the trading firm Magniac & Co. as Jardine Matheson. This 
new firm became notorious for smuggling opium grown in British  India 
into China beyond the limits of the “Canton system.” The “Canton sys-
tem” limited the access of Western traders to the port of Canton and 
ensured that they could trade only with the carefully selected and reg-
ulated  Cohong merchants. This system prohibited the importation of 
opium into China.

Jardine Matheson re-invested capital raised through its illegal opium 
smuggling operations into the legal tea trade. Effectively, the firm acted 
as a go-between for business clients who lacked the resources to smug-
gle opium themselves. The firm offered 16 different “agency” services 
that revolved around brokering for buyers and sellers of goods to and 
from Asia (Connell, 2004, p. 6). The services provided included sales, 
arranging insurance, chartering ships, obtaining freight, and tranship-
ping goods. Jardine Matheson traded in a range of imported or exported 
products, such as tea or silk, but the firm’s most important customers 
were figures like the Parsee merchant Jamsetjee Jejeebhoy. Based  in 
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Bombay (Mumbai), Jejeebhoy supplied the firm with Indian-grown 
opium for sale on the China coast, which accounted for the bulk of its 
business growth in the 1830s (Le Pinchon, 2006, pp. 3–5). The firm 
made profit through the commission charged on sales made on behalf of 
sellers such as Jejeebhoy.

The firm’s opium voyages served multiple purposes. They were also 
channels for circulating biblical literature, recruiting tea cultivators, 
sourcing valuable plant samples, and disseminating various forms of 
“useful knowledge” (Berg, 2006; Chen, 2012). Thus, beyond gaining 
a reputation as drug runners, the firm became a symbol of Western 
economic, colonial, and cultural incursions into the isolationist Qing 
 Empire in the nineteenth century.

An Unethical History

In Britain, firms like Jardine Matheson were “country traders” – private 
firms that distributed opium grown in British India into China. The East 
India Company used intermediate firms, such as Jardine Matheson, to 
avoid directly circumventing the Chinese state’s prohibition of the highly 
addictive drug and risking a diplomatic confrontation between Britain 
and China. This illegal trade ensured the profitability of the legitimate 
trade in Chinese tea to Britain. In turn, excise duties on tea imports into 
Britain accounted for 7% of Britain’s public revenue and raised £4 million 
per annum for the East India Company by the 1830s (Lawson, 1993, 
p. 157). So, whilst illegal under China law and officially disassociated 
from the British state, the opium trade in which Jardine Matheson were 
engaged was crucial to Britain’s domestic and colonial finances.

However, by 1839, the profitable system of Anglo-Chinese trade faced 
a crisis. For decades, the Qing state had issued increasingly hostile edicts 
against Western firms importing opium into China. In March 1839, 
Commissioner Lin Zexu famously forced the foreign merchants at Can-
ton to destroy their opium stores. This seizure took place as William 
Jardine was en route to London. On his arrival, he urged the Foreign 
Secretary, later Prime Minister, Viscount Palmerston to take military 
action against China. The Royal Navy dispatched a squadron to seek 
redress for the perceived insult of Commissioner Lin’s activities, and the 
First Opium War (1839–1842) ensued. The firm was a consistent voice in 
favor of military action against the Qing Empire with the aim of open-
ing China to foreign trade. By directly lobbying senior politicians and 
publishing the first English language China coast newspaper, the Can-
ton Register, Jardine Matheson was moving beyond involvement in the 
opium trade and into making justifications for war.

Jardine Matheson also was influential in the development of the Brit-
ish colony of Hong Kong. During the First Opium War, the firm relo-
cated from the China coast to Hong Kong and seized prime geographical 
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locations as the colony developed. In 1844, Jardine Matheson relocated 
its main office from Macao to Hong Kong. The Treaty of Nanking (1842) 
granted Hong Kong to the British, opened five “treaty ports” to Western 
traders, made the Qing pay indemnities for costs incurred and granted 
legal extraterritoriality to Westerners in China. This was the beginning 
of “gunboat diplomacy”: a strategy by which industrialized Western na-
tions forcibly opened closed markets to trade through the nineteenth 
century. The economic philosophy of Adam Smith justified this course of 
action. Both Jardine Matheson and commentators in Britain presented 
this conflict as a moral contest between modern British economic free-
dom and archaic Chinese despotism (Grace, 2014). The representation 
of China as backwards, uncivilized, and savage, in contrast to Britain 
and the Western, imperial powers in general served as a justification for 
the opium trade and the conflict it led to.

However, there were limits to Jardine Matheson’s commitment to 
free trade. Following the Treaty of Nanking, which neglected to men-
tion opium explicitly, the firm was actively against the legalization of 
the opium trade. Along with Dent & Co., Jardine Matheson had a vir-
tual monopoly on the importation of opium into China. Abolition of 
the smuggling system would lower the delivery costs of the trade and 
increase competition from firms with small capital (Le Fevour, 1968). 
Similarly, the Opium War had increased Jardine Matheson’s supply ad-
vantage as the increase in piracy along the China coast made the trade 
a risk for firms without armed vessels. Even after the First Opium War, 
the opium trade remained both profitable and risky. Continued tensions 
over the opium trade and the instability of the Taiping Rebellion (1850–
1864) led to the Second Opium War (1856–1860), after which Britain 
and France forced further concessions from China, including the legal-
ization of opium, in the Convention of Peking (Feige & Miron, 2008).

Whilst Britain used gunboat diplomacy to force China open to West-
ern trade, and opium by extension, many British commentators criti-
cized opium traders like Jardine Matheson. In 1840, the Tory politician 
William Gladstone, who would later serve as Prime Minister, criticized 
the First Opium War as “a war more unjust in its origin, a war calculated 
in its progress to cover this country with a permanent disgrace, I do not 
know and have not read of” (Hanes & Sanello, 2002, p. 78). Beyond the 
Opium War, the main criticism of the opium trade was that it operated 
at the expense of legitimate trade in China and consumed Chinese capi-
tal. This, in turn, reduced the potential market for legal British exports 
like cotton. Criticism also came from religious groups. In 1848, Donald 
Matheson left the firm and actively campaigned against the opium trade 
due to its perceived immorality (Keswick, 1982). His conversion be-
came a publicity coup for the Society for the Suppression of the Opium 
Trade, which led an increasingly vocal public campaign against the trade 
in the late nineteenth century (Gelber, 2004). This criticism of opium 
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consumption sat within a broader Victorian concern with moral, phys-
ical, and mental purity that also was manifest in the temperance move-
ment against alcohol consumption.

Orientalist discourse shaped the representation of the Chinese 
opium addict (Said, 1978). The defining image of the Chinese people 
in  nineteenth-century Britain was that of the opium wreck. As the 
Opium Wars opened China, Chinese migrants moved into British settler 
 colonies – Australia, New zealand, South Africa, and Canada – and 
the USA from the 1850s onwards. These migrants subsequently encoun-
tered viscous anti-immigrant rhetoric from White settlers. These racially 
motivated exclusion movements drew heavily on the imagery of opium 
by equating Chinese immigrants with drug addiction, immorality, and 
crime. As a result, whilst public condemnation of the opium trade itself 
was common, Western observers did not see Chinese opium addicts as 
victims. Instead, British traders saw opium addiction as part of a flawed 
Chinese character that explained China’s civilizational decline and justi-
fied the Western opening of China.

Most importantly, the damaging effects of opium addiction were com-
mon knowledge in the nineteenth century. Criticism of Jardine Mathe-
son’s historical activities is not the projection of modern moral standards 
onto a specific historical context with different norms and conventions. 
The contemporary criticism of the opium trade as unethical makes it 
more difficult for modern observers to insulate the firm from criticism. 
Moreover, for historians and scholars of the nineteenth century, the 
name Jardine Matheson is synonymous with the addiction of the opium 
trade, the violence of the Opium War, and the expansion of the British 
Empire.

Justifying the Opium Trade

In the face of resistance in China and criticism in Britain, Jardine 
 Matheson invested heavily in publishing and managing the firm’s public 
image. Through these publishing networks, the firm was keen to empha-
size that their interests were aligned with that of the British state and 
its vast Empire. They expended considerable resources on shaping pub-
lic opinion and constructing a narrative of their trading operations as 
bringing Western civilization, modernity, and freedom to the backward, 
despotic and corrupt Qing Empire. In many ways, this was an attempt 
at branding by invoking the prevailing assumptions and ideas about the 
superiority of Western civilization and the British Empire to justify their 
unethical business practices.

The core of Jardine Matheson’s communication strategy was its news-
paper: the Canton Register. The Register was the first English-language 
newspaper on the China coast. With an average population of around 
30, the foreign merchant community in Canton was not the intended 
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audience. The newspaper was 
intended to influence opinion 
in Britain, India and across 
the Empire. Articles from the 
Register were commonly re-
printed in Britain’s provincial 
titles. According to Matheson, 
the newspaper was a “recorder 
of facts” and not a “vehicle 
for controversy” (King, 1965, 
p. 41). It was this aversion to 
controversy that led Mathe-
son to remove the American editor William Wood in  February 1828 and 
replace him with the British Missionary Robert Morrison. Wood had pub-
licly criticized the East India Company’s monopoly of the China trade. In 
contrast, Matheson kept the Register’s editorial position on the monopoly 
debate neutral until 1834, when the British state removed the East India 
Company’s monopoly of the China trade. At this point, the paper became 
openly anti-regulation and pro-free trade.

The need to avoid controversy, despite its potential benefits in terms 
of an increased audience, was clearly demonstrated in a letter from 
 Alexander to James Matheson: “I mean to disavow any connection 
with the paper … The offensive paragraph will, I have not the small-
est doubt, give notoriety to the paper, and gain it many subscribers in 
India” (Le Pinchon, 2006, p. 68). In spite of the acrimony with Wood, 
the paper’s future seemed bright. Specifically, the newspaper could offer 
unparalleled specialist knowledge of China: “the field for a newspaper is 
certainly extensive, and if the Register is properly conducted it may be 
made the most popular journal in the East” (Le Pinchon, 2006, p. 68). 
Matheson had identified a gap in the provision of news and information 
about China. By making use of his connections to contemporary China 
experts, Matheson used the Register to reach an audience beyond the 
Western Canton community. Matheson was so successful that by 1850 
Shanghai merchants published the North China Herald so they could 
similarly advocate their interests (Bickers, 2011, p. 108).

The need to de-legitimize the Qing Empire in order to justify the 
opium trade affected the Register’s editorial angle (Hillemann, 2009, 
pp. 83–85). Much of the Register’s content concerned the implications 
of Chinese law for the foreign community and the prejudice that West-
ern merchants faced. For example, this concern was evident in an 1828 
article on the linguistic debate over Chinese words for foreign residents 
and whether they were offensive:

everyone knows that in ordinary speech they use to each other … 
the most contemptuous language: such as foreign devil; red bristled 

Check Your Understanding

Opium

Opium is produced from poppy seeds and 
contains morphine, which can be used to 
produce heroin. In nineteenth- century 
Britain, opium mixed with alcohol, 
known as laudanum, was commonly used 
as pain relief. At the same time, Chinese 
opium users smoked the drug mixed with 
tobacco, which made it much stronger.
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devil; black devil; a devil; flower flagged devil … (to refer to) not 
only the poor ignorant people, but the Gentleman merchants.

(Canton Register, 24 May 1828)

The idea that the Chinese did not treat foreign, and most importantly 
British, merchants with adequate respect was a common accusation – 
the inference being that Chinese restriction of trade was not targeted on 
opium, but connected to a wider anti-British prejudice. The dismissive 
attitude of Chinese officials to the wants and desires of British firms was 
especially hard to accept given the contemporary attitudes of civiliza-
tional superiority and hierarchy: “the superiority of Europeans in some 
of the mechanical arts, and physical sciences, does not elevate them 
as rational beings in the estimation of the Chinese” (Canton Register, 
17 July 1830).

In addition to the Canton Register, Jardine Matheson was also in-
tegrated into broader information networks. For example, the firm 
employed the Protestant missionaries Robert Morrison and Charles Gut-
zlaff, who were some of the most prolific China experts of the 1830s, as 
interpreters. In some cases, the firm had direct control over the activities 
of China experts and facilitated or funded their research and writing. 
A letter from Gutzlaff to James Matheson in 1834, demonstrated the 
role Matheson played in the book publishing process. Gutzlaff, work-
ing on an opium clipper on the China coast for the firm, gave Mathe-
son specific instructions to publish his General Description of China 
through the firm’s London agent Thomas Weeding (Le Pinchon, 2006, 
p. 218). Through these connections, the firm was not just opening China 
to opium but to Christianity.

The firm also had an important involvement in Chinese language pub-
lishing. William Jardine paid for the publication of Gutzlaff’s Dong-Xi 
as part payment for his interpreting work on the firm’s opium vessels 
(Chen, 2012, p. 1711). Gutzlaff also distributed this Chinese language 
magazine – which brought news of Western science, geography, gov-
ernment, and history for a Chinese audience – during his voyages along 
the China coast. Perhaps most significantly, given Jardine Matheson’s 
economic interests, Gutzlaff published texts titled Outlines of Political 
Economy and Treatise on Commerce in Chinese in 1840, both of which 
advocated free and open markets (Trescott, 2007, p. 23). Similarly, 
during Robert Morrison’s editorship of the Canton Register, he saw the 
dissemination of information into China as important as the acquisition 
of knowledge: “were instructive papers and books, printed in Chinese, 
they would no doubt gradually find their way to every part of the Em-
pire… and convey new ideas, calculated to benefit every country of East-
ern Asia” (Canton Register, 16 August 1828). The firm’s involvement 
in publishing on China in the 1830s was widespread, combining direct 
ownership of the Register and specific firm-funded publications, as well 
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as more surreptitious asso-
ciations. As a result of these 
associations, the firm’s inter-
ests in uninhibited trade were 
heavily reflected in contem-
porary discourse on China.

Defense of the firm’s eco-
nomic interests in the 1830s 
provided the rationale, par-
ticularly for James Matheson, 
for such an involvement in 
publishing. After the removal 
of the East India Company 
monopoly the firm advocated a European-style diplomatic relationship 
with the Chinese government, a relaxing of Chinese trading regulations 
and, ostensibly, the liberalization of the despotism that oppressed the 
Chinese populace (Keswick, 1982, p. 21). Chinese government edicts 
prohibiting the opium trade regularly targeted Jardine Matheson, and 
this fed into a sense of victimhood at the hands of Chinese authorities. 
On his return to Britain in 1835, Matheson lamented how foreigners had 
to deal with “ignominious surveillance and restrictions” (Matheson, 
1836, p. 3). As the Chinese officials aimed to curtail the opium trade – 
which was Jardine Matheson’s main income – it was in the firm’s eco-
nomic interests to present Chinese trade restrictions alongside broader 
critiques of the Qing tyranny. Attempts to control the opium trade were 
equated with resistance to Christianity, freedom of movement, the rights 
of women, and the expansion of legal trade. This was particularly im-
portant for the firm as it meant that the blame for poor British export 
sales could also be attributed to the regressive Chinese authorities. It 
was in the firm’s economic interest to portray the Qing Emperor’s legal 
edicts as despotic and against the natural laws of humanity. The firm’s 
connection to the publishing network of China experts was not coinci-
dental. Jardine Matheson both offered unparalleled access to China and 
had a vested interest in supplementing the criticism of the Qing Empire 
that became a significant narrative of writing on China in the 1830s and 
1840s.

Friends in High Places

In addition to Jardine Matheson’s publishing connections, its com-
mercial and political links ensured that their narrative of Western and 
Chinese victimhood at the hands of the despotic Qing Empire was also 
visible in British political discourse in the 1830s. Due to their perceived 
expertise on China and the China trade, the opinion of members of the 
firm was sought in Britain. William Jardine and Alexander Matheson, 

Check Your Understanding

Orientalism

In 1978, the Palestinian American aca-
demic Edward Said published Oriental-
ism. Said argued that Western observers 
had historically represented the East as 
fundamentally different and inferior to 
the West. Crucially, these “orientalist” 
representations of the East were influ-
enced by colonialism and continue to in-
fluence the modern world.



166 Stan Neal

as well as other notable Can-
ton merchants, were called to 
give evidence to the 1840 Se-
lect Committee on the Trade 
with China, which had been 
appointed in a direct response 
to Commissioner Lin zexu’s 
seizure of British-owned 
opium (British Parliamen-
tary Papers, 1840). Similarly, 
Magniac, Smith & Co. and 
the veteran Whig MP John 

Abel Smith represented Jardine Matheson in London through the 1830s 
(Price, 2004). An even more direct connection to parliament came from 
the careers of prominent members of the firm after their time on the 
China coast. After returning to Britain, William Jardine was elected as 
Whig MP for Ashburton in 1841 (Keswick, 1982, p.24). Upon Jardine’s 
death in 1843, James Matheson ran for, and won, Jardine’s seat and 
subsequently sat on the 1847 Select Committee on Commercial Rela-
tions with China (British Parliamentary Papers, 1847). Throughout the 
1830s and 1840s, the firm was well connected with the political elite in 
London.

The lobbying of Viscount Palmerston in favor of military action 
against China demonstrated the firm’s ability to influence senior Brit-
ish statesmen. As Foreign Secretary for most of the 1830s, Palmerston 
was instrumental in determining British policy toward China. John Abel 
Smith engineered the first meeting between the firm’s partners and Palm-
erston, which took place in 1835 when James Matheson returned to 
Britain with the widowed Lady Napier. In light of the diplomatic failure 
and death of the first Superintendent William Napier in 1834, Matheson 
urged an aggressive stance toward the Qing Empire. At this meeting, 
Matheson was unsuccessful in convincing Palmerston to take military 
action in defense of the interests of British subjects at Canton (Napier, 
1995, p.214). In March 1839, Commissioner Lin seized British-owned 
opium in Canton. At the same time, William Jardine was travelling to 
London. On his arrival, Jardine had a private meeting with Palmerston. 
He advised Palmerston on the necessary size of naval force and the stra-
tegic advantages of seizing Hong Kong – information which would later 
be acknowledged as essential by Palmerston (Le Pinchon, 2006, p.43). 
The firm had become a vital point of information on China by both 
 British legislators and senior statesmen.

Beyond the firm’s direct political links, Jardine Matheson were also 
integral to new commercial networks and organizations developing 
in the 1830s, which were designed to articulate the interests of China 
trade merchants as a collective. Over the 1830s, British merchants across 
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nomic concessions from weaker nations 
with the threat of military force.
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Asia established Chambers of Commerce: in Canton (25 August 1834), 
Bombay (22 September 1836), Madras (29 September 1836), Singapore 
(8 February 1837), and Ceylon (25 March 1839) (Webster, 2006, p. 757; 
Nish, 1962, p. 75). Given the prominence of Jardine Matheson in Can-
ton’s foreign merchant community, it is of little surprise that the firm 
was instrumental in the formation and coordination of these organiza-
tions. The Canton Chamber of Commerce elected James Matheson as 
its first president in 1834, and several heads of the firm filled this role 
over subsequent decades. The Chamber acted as an important lobbying 
device, which aimed “to protect the general interests of the foreign trade 
with China” (Chinese Repository, 1838, p. 44).

Using their publication networks, lobbying of senior politicians and 
commercial organizations, Jardine Matheson was able to maintain the 
support of the British state and, to some extent, public in spite of con-
temporary criticism of opium addiction and the opium trade.

Change and Diversification

Whilst the name Jardine Matheson became synonymous with opium, 
one of the firm’s strengths lay in its ability to diversify and adapt. Over 
the nineteenth century, many of its competitors ceased to exist, yet the 
Jardines Group still exists today. The diversification of business interests 
began early. On an individual level, one of the firm’s founders, James 
Matheson, became Chairman of the Peninsula and Oriental Steam 
Navigation Company (Grace, 2014). Similarly, Hugh Matheson, James 
Matheson’s nephew, was the first President of the Rio Tinto Company in 
1873. Over the nineteenth century, the opium trade became less lucra-
tive, and Jardine Matheson scaled back its opium smuggling operations 
through the 1860s. After opium imports into China were legalized in 
1860, the firm faced much more competition. Importantly, competitors 
like Sassoon & Co. controlled their own opium supplies in India and 
were able to match Jardine Matheson’s competitive advantage. The firm 
had withdrawn completely from the opium trade by 1872 (Keswick, 
1982). From the firm’s base in Hong Kong, it was able to transition suc-
cessfully from an agency house, to an investment house, to a multina-
tional corporation.

As one of the first merchant houses to move to Hong Kong, Jardine 
Matheson was instrumental in the colony’s development. By 1881, the 
firm was described as ‘controlling the Hong Kong dockyards,’ and in 
1889, it founded the Hong Kong Land Company, which exists as Hong-
kong Land in the present day. From Hong Kong, Jardine Matheson also 
increased its involvement and investment in mainland China. For ex-
ample, in 1867, the firm gave a loan of £400,000 to the Chinese gov-
ernment (Keswick, 1982). Of course, the irony was that decades of 
conflict around the opium trade had caused China’s money troubles. 
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The opening of China to Western trade also opened the Chinese econ-
omy to investment and modernization. In 1898, Jardine Matheson and 
the Hong Kong Shanghai Banking Corporation formed the British and 
Chinese Corporation for the financial exploitation of Chinese railways. 
This contracting firm was equipped to build railways, and supply engines 
and rolling stock, and staff to work the train lines. As with the Opium 
Wars, this Western involvement led to resistance and political turmoil 
in China. By the end of the nineteenth century, the proto- nationalist, 
 anti-colonial Boxer Rebellion (1899–1901) swept China before the mili-
tary intervention of a coalition of Western powers.

Overtime, Jardine Matheson also expanded its operations geograph-
ically. In 1859 – following Commodore Perry’s opening of Japan to 
 American trade in an infamous episode of US “gunboat diplomacy” – the 
firm opened an office in Yokohama. As the firm’s representative, William 
Keswick arrived in Yokohama with “cotton goods, sugar candy, elastic 
bands and 40,000 Mexican dollars” (Keswick, 1982, p. 154). The firm’s 
success in late-nineteenth-century Japan again represented its ability to 
adapt. For example, in 1863, Jardine Matheson exploited the global cot-
ton shortages during the US Civil War by engaging in the export of Japa-
nese cotton (Keswick, 1982, p.159). Similarly, the firm became involved 
in banking when high prices damaged the profitability of the silk trade. 
Rather than specialize in one particular business area, Jardine Matheson 
were able to adapt to specific geo-political and market conditions.

By 1930, Jardine Matheson had offices across China, Japan,  London, 
and New York, with staff numbering 113,000 (Keswick, 1982). The 
spread of operations also allowed the firm to adapt to geo-political chal-
lenges. For example, after the fall of Hong Kong in 1941, operations 
continued to be supervised from Calcutta and later Bombay, and the 
head office moved to Shanghai in 1950. In the present day, Jardines com-
prises a group of companies with extensive operations across Asia and 
the world, including engineering and construction, transport services, 
motor trading, property, retailing, restaurants, hotels, and insurance 
broking.

Controlling History

The comprehensive archive of commercial, and personal, letters and re-
cords at Cambridge University has made Jardine Matheson an attractive 
topic of study for historians. Access to the Jardine Matheson Archive re-
quires approval from the Jardines Group’s London agents Matheson & 
Co. After using the archive, scholars also require the firm’s consent 
to publish material arising from their research. That the modern-day 
Jardines Group maintains editorial control over the historical archive 
demonstrates an awareness of the significance of Jardine Matheson’s 
history.
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The centrality of Jardine Matheson to historical themes of war, colo-
nialism, trade, opium, and migration also makes the firm an important 
topic of study. For example, Alain Le Pinchon’s China Trade and Empire 
provides a selection of letters from the archive that traces the evolution 
of the firm in the nineteenth century. But, this text also offers an insight 
into Anglo-Chinese exchange, colonial life, business culture, and global 
economic changes. There are also more problematic histories. Maggie 
Keswick’s The Thistle and Jade is more a celebration of the firm than an 
analytical history, though it is laden with fascinating images and items 
of material culture. But whilst Keswick takes a positive tone and Le 
Pinchon provides primary sources, the specter of opium smuggling, in-
evitably, looms large in these and other histories of the firm.

Typically, the firm’s founders are either characterized as drug-dealing 
agent provocateurs or celebrated as enterprising pioneers of free trade. 
Richard Grace’s recent biography of William Jardine and James Mathe-
son Opium and Empire, which seeks to look beyond the firm’s infamous 
reputation, summarizes this historical problem. Grace describes how, as 
individuals, William Jardine and James Matheson have been:

Caricatured by writers who mention them briefly, depicting them as 
one-dimensional villains whose opium commerce was ‘ruthless’ and 
whose imperial drive was ‘war-mongering’. Such cardboard figures 
fail to represent with any adequacy the complex, multifaceted per-
sonal and business histories of Jardine and Matheson.

(Grace, 2014, p. viii)

Scholars have often portrayed this firm, which has left such a visible and 
searchable wealth of sources, on a variety of historical topics, as an evil 
corporation. This is clearly an issue for historians, but why is access to 
the firm’s archive such a concern for the Jardines Group?

In Chinese history, Jardine Matheson represents the West’s forcible 
domination of China through drug addiction, military power, and co-
lonial control. Historically, the Treaty of Nanking is the start of a “cen-
tury of humiliation” in which foreign powers dominated and exploited 
China until the creation of the People’s Republic in 1949 (Lovell, 2011, 
p. 9). The colonial history, to which the “Jardine Matheson” name is so 
closely connected, is of deep, national significance. The diplomatic dis-
comfort between Britain and China over Beijing’s interference in Hong 
Kong’s affairs since the handover of sovereignty in 1997 is a good ex-
ample of how the colonial past can cause controversy in the present. In 
2017, Chinese President Xi Jinping suggested that Britain and China 
should “shelve differences” over Hong Kong in order to maintain a 
strong trading relationship post-Brexit (Reuters, 2017). In this context, 
multi-nationals like Jardine Matheson must navigate a precarious rela-
tionship with the colonial past.
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Today, the Jardines Group website consciously alludes to a broader his-
tory. It refers to an “unsurpassed experience in the region, having been 
founded in China in 1832” (Jardine Matheson, 2017). This reference to 
the past skillfully acknowledges the firm’s history whilst neglecting to 
mention opium, conflict, or even the cession of Hong Kong. Similarly, 
the firm’s history is a potential selling point: “affiliates benefit from the 
support of Jardine Matheson’s extensive knowledge of the region and its 
long-standing relationships” (Jardine Matheson, 2017). This attempt to 
construct a positive narrative around the firm’s history mirrors the way 
that the original firm used its publishing networks to justify the opium 
trade as part of a wider philosophical conflict. In a competitive global 
marketplace, Jardines attempts to promote longevity and stability, whilst 
disassociating the modern company name from the controversial activi-
ties of its nineteenth-century founders. Operating in post-colonial Asia, 
the Jardines Group is anxious to preserve its history selectively.

Discussion Questions

1  To what extent can companies distinguish between their modern 
business operations and their historical activities?

2  What is the role of company history in a brand?
3  What is the relationship between businesses, academics, and 

consumers?
4  To what extent have companies always managed and manipulated 

their public image?
5  What ethical issues do war and colonization raise?
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Introduction

Consumers are rational decision-makers only to a limited extent, and 
emotions play a larger role in their purchase decisions (Simon, 1955, 
1956; zeelenberg, Nelissen, Breugelmans, & Pieters, 2008). The idea 
of bounded rationality states that the people desire to make good de-
cisions with minimum resources, something achievable by converting 
rational decisions to emotional ones (Afuah & Tucci, 2012). Celebrities 
make the purchase decisions of customers easy. Hence, brands asso-
ciate with them to draw positive meanings and emotional responses 
(Halonen-Knight & Hurmerinta, 2010). Research supports the idea 
that celebrities have a greater influence on the public at large. Celebrity 
endorsements have an impact on the purchase decisions of customers 
(Choi & Berger, 2010).

Perceived expertise (Eisend & Langner, 2010) and trustworthiness 
(Spry, Pappu, & Bettina, 2011) of a celebrity for a product category 
largely influence consumers’ perception of an advertised message’s ef-
fectiveness. Different celebrity dimensions like credibility, performance, 
personality, feelings, physical appearance, cogent power, and values lead 
to the transfer of celebrity characteristics to the product and from the 
product to the consumer (Jain & Roy, 2016). In such circumstances, it 
is essential to understand the role celebrities play in the branding of of-
ferings. India ranks as one of the largest consumer markets in the world, 
where 60% of all advertisements in India use celebrities when the global 
average is around 25% (Saxena, 2008; Shimp, 2003). Indian celebrities 
help promote and advertise various brands for a long period and charge 
a large fee for the same.

Even though brand endorsements contribute a major share to the 
earnings of celebrities, those endorsements have some negative impli-
cations too (Keel & Nataraajan, 2012). Some celebrities, for money, 
become part of advertisements that provide misleading information 
or are for products harmful to end consumers. Normally, celebrities 
avoid their moral responsibility toward customers and shift them to 
the brands they advertise. They claim to make their decisions based on 
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the research data and information those brands share. Although their 
rationale may have legal validity, they are devoid of morality, and such 
celebrities end up promoting unethical advertising practices for their 
personal benefit. Such behavior is directly in conflict with the American 
Marketing Association’s code of ethics, which promotes honesty and 
fairness as basic values for marketing practices (American Marketing 
Association, n.d.).

Many instances of celebrity endorsements exist in India in which the 
advertisements were unethical because of misrepresentation of facts, 
surrogate advertisements, puffery advertisements, unverified claims, and 
exaggerated representations. In this chapter, we will discuss a few cases 
in which Indian celebrities were on a wrong footing while promoting 
certain brands. In some of the cases, celebrities faced legal cases, while 
in the rest, they faced flak in print and online platforms. The focus of 
these cases is to identify various unethical nuances of celebrity endorse-
ments and implications for the public at large.

Case 1

Emami is a leading Indian company in the personal and healthcare sec-
tor. It has a product, ‘Fair and Handsome,’ for which the brand am-
bassador was Mr. Shahrukh Khan, a popular film personality. In its 
advertisement, Emami claimed fairer skin for users in three weeks. The 
advertisement misrepresented the product as the one making the skin 
fairer. It was a clear exaggeration of benefits accruing from the use of 
the product. Mr. Shahrukh Khan reportedly charged a large fee for 
promoting Fair and Handsome. In 2012, a consumer filed a case against 
Emami in a District Consumer Court (Sengupta, 2015). The com-
plainant used Fair and Handsome for four weeks, just like Shahrukh 
Khan mentioned in the advertisement. The user did not find any differ-
ence in his skin color and went through mental agony, and he decided 
to file a suit against the company to save other people from similar 
negative emotions. The legal battle went on for two and a half years 
before the court imposed a fine of INR 15 lakhs on Emami for misrep-
resentation of facts (“Fair & Handsome Ad Removed,” 2015;  Sengupta, 
2015). Consequently, the company withdrew that advertisement featur-
ing Shahrukh Khan, yet Emami drew flak on various online and of-
fline platforms (“Fair & Handsome Ad Removed,” 2015). However, 
Shahrukh Khan is not the only one involved in endorsing skin fairness 
products in India.

There are many other film personalities like John Abraham (Garnier), 
Ileana D’ Cruz (Ponds), Vidya Balan (Dabur), Shahid Kapoor (Vaseline), 
Deepika Padukone (Garnier), and Sonam Kapoor (L’Oreal) endorsing 
skin fairness brands (“Abhay Deol Calls Out,” 2017). Although there 
are many Indian celebrities who have time and again declined offers to 
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promote a skin fairness brand, most of the times, celebrities are least 
concerned about the ethicality of the advertisements when they decided 
to promote a brand.

It was unethical on Mr. Khan’s part to promote Fair and Handsome 
for two reasons. First, he made a claim that was false and led to mental 
distress for the consumers. No one has the right to exploit and play with 
the emotions of others for his or her material benefits. Second, India is 
a country where most of the people are brown skinned. The promotion 
of skin whitening cream signals the supremacy of white-skinned people. 
Such advertisements are equivalent to promoting racism in the country. 
When a popular face like Shahrukh Khan testifies the need for fair skin, 
the thought process of his fans and public at large becomes biased. In 
the long run, such advertisements can have a very adverse impact on the 
society as they create discrimination toward dark-skinned people.

Case 2

Surrogate advertising is indirect advertising in which the purpose is 
to promote one product in the guise of another (Sharma & Chander, 
2007). Entities use surrogate advertising to promote banned products 
like liquor, cigarettes, and tobacco. In the Indian context, surrogate ad-
vertising is a major ethical issue. Liquor companies nowadays are using 
music CDs, drinking water, and soda for surrogate advertisements of 
their brand. Similarly, cigarette and tobacco companies engage in surro-
gate advertisements through sponsorships, socially responsible messages, 
and allied products. This problem of surrogate advertising of liquor and 
tobacco products becomes more intense when celebrities become part 
of such advertisements. Ajay Devgn, a famous film personality, became 
associated with Bagpiper, a renowned whiskey brand, in 2006 and fea-
tured in an advertisement of Bagpiper Soda (Dhillon, 2015; Vaj, 2006). 
Similarly, famous cricketers like Yuvraj Singh, MS Dhoni, and Harbha-
jan Singh signed an advertisement contract for Seagram, owner of Royal 
Stag whiskey, for promoting music CDs under the brand name of Royal 
Stag (Bag, 2014). Surrogate advertisement for promoting liquor brands is 
a clear violation of law in spirit, if not words. Celebrities help brands in 
making consumers not only attend to the information (Wei & Lu, 2013) 
but also retain it (Erdogan, 1999; Misra & Beatty, 1990). When a celeb-
rity shares information about a socially harmful product in the form of 
surrogate advertisement, that information remains for a long period and 
increases the sale of such products. Moreover, when celebrities become 
brand ambassadors for promoting liquor in a disguised fashion, they are 
setting a very poor example for people as their role models. Adolescents 
idolize celebrities featuring in advertisements and purchase such prod-
ucts to be like them (Chia & Poo, 2009). Celebrities justify consumption 
of liquor, which has a negative impact on such vulnerable consumers.
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Case 3

It is considered unethical to compare a brand with competitors on the basis 
of unsubstantiated claims. In 2017, the first Indian celebrity yoga guru, 
Baba Ramdev, head of his homegrown FMCG company Patanjali, landed 
in the middle of a controversy. In a radio advertisement, Baba Ramdev 
claimed the products of foreign companies are dangerous for the people 
and the country, as they take their wealth abroad. He also claimed that 
foreign companies’ products are sub-standard (Gupta, 2017). He blamed 
them for selling adulterated food items and drinks, hair oils with cancerous 
elements, and cosmetics with chemicals in them (Gupta, 2017). Many com-
panies raised objections to the claims Baba Ramdev made. It is clearly un-
ethical on the part of Baba Ramdev to make such false allegations against 
other companies without any proof. All the products of companies like 
Hindustan Unilever Limited and Proctor & Gamble comply with all the 
rules and regulations of the country. Moreover, multinational companies 
around the world are contributing to the Indian economy by making in-
vestments in the country, providing employment, and raising the standard 
of living. Extant literature terms Patanjali’s strategy to promote its prod-
ucts as negative advertising, and negative advertisers promote their prod-
uct by establishing the superiority of their brand and focusing on negative 
aspects of a competitor brand (Vijayalakshmi, Laczniak, & Muehling, 
2015). Although the normal application of negative advertising strategy 
is for a zero-sum game situation, in which the loss of one competitor is 
others’ gain (Merritt, 1984); however, Patanjali effectively categorized the 
available brands in the FMCG sector in two categories, Indian and foreign. 
As the major shareholding in the FMCG sector in India lies with Unilever 
and Proctor & Gamble, this strategy was successful in branding all their 
competitors as foreign brands. People find negative advertisements more 
credible and believable, even when they do not like the negativity in the 
information (Robideaux, 2013). The fortunes twisted in favor of Patanjali, 
and it had sales of INR 105 billion in FY 2016–17 from around INR 20 
billion in 2014–15 (Sarkar, 2017). The celebrity, in this case, engaged in 
unethical practices for multiple reasons. First, it is immoral for any local 
brand to incite feelings of nationalism in a wrong way for its own benefit. 
The repercussions of such negative campaigns can have a detrimental im-
pact on all the Indian companies doing business in foreign lands. Second, 
unsubstantiated claims featured in the campaign. Third, the presence of a 
celebrity further increased the salience of negative information for the pub-
lic. Indeed, the established practice inscribed in the American Association 
of Advertising Agencies (AAAA) declares “the advertising agency should 
compete on merit and not by attempts at discrediting or disparaging a 
competitor agency” (n.p.). Although negative advertisements have legal va-
lidity, many ethical concerns remain, and the presence of celebrities in such 
campaigns further aggravates those concerns.
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Case 4

Many celebrities promote brands whose target customers consist of vul-
nerable populations of society, like children or elderly people. Vulnerable 
customers believe in claims of such advertisements more as compared to 
regular customers, and hence, it is the duty of the celebrities to ensure 
they behave in an ethical fashion while promoting brands to this sec-
tion of society. Many Indian celebrities also endorse products meant for 
children. Trouble erupted for Maggi, a Nestle noodles product, in 2015 
when food regulators found lead and monosodium glutamate over and 
above the permissible limits in it (Anand, 2015). The government inter-
vened and immediately stopped the sale of Maggi noodles. An Indian 
court summoned three celebrities, namely, Amitabh Bachchan, Madhuri 
Dixit, and Preity zinta, who appeared in the advertisement of Maggi 
noodles (Mehta, 2015). They received charges of misrepresentation of 
facts and promoting an unhealthy food product. This controversy was 
a huge embarrassment for Nestle and the celebrities involved in their 
advertisements.

Even if this controversy did not happen, there are problems with the 
promotion of products for vulnerable consumers. The first problem is 
that advertisements influence and lure the children in the purchase and 
consumption of food items (Hamilton-Ekeke & Thomas, 2007; Halford, 
Boyland, Hughes, Oliveira, & Dovey, 2007). Childhood food prefer-
ences remain with people throughout their lives, and thus, advertising 
can affect a child’s future health status (Skinner, Carruth, Bounds, & 
ziegler, 2002). The negative effects of advertisements on younger popu-
lation increase with the presence of celebrities. Advertisements featuring 
celebrities have a greater influence on children food consumption (Birch, 
1999). Children prefer to consume products that celebrities endorse, un-
concerned about their own health. We argue that in such circumstances, 
the onus of verifying their advertised claims about a product lies with 
the celebrity, and the celebrities cannot shun their responsibility toward 
children.

The second problem starts when celebrities support unverified claims 
about a product and project it as a healthy option for children. In many 
cases, children start believing the celebrity-promoted products are 
healthier than they actually are (Phillipson & Jones, 2008). Even in the 
case of Maggi, celebrities made tall claims about its nutritious value. 
In reality, Maggi noodles are a type of fast food that are not good for 
health. Children perceive Maggi as a healthy food option due to celebrity 
endorsements, and this amounts to a misrepresentation of facts by these 
celebrities. Celebrities’ appearance in food advertisements has damag-
ing and confusing effects on children’s understanding of healthy food. 
Children lose their competence to differentiate between healthy and un-
healthy foods and often resort to overconsumption (Boyland et al., 2013). 
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They consume more than required, which leads to health problems like 
obesity and stress among children. In the present case discussion, even 
when the celebrities are working within the legal framework, they are 
still morally responsible toward society. They should never promote any-
thing directed toward children unless they are confident about the effect 
of such endorsements.

Case 5

Another problem with celebrity advertising is that of exaggerated claims 
they make. It is grossly unethical on the part of a celebrity to project a 
brand in a way that overstates its functionalities. Hindustan Unilever 
Limited developed an advertisement featuring actor Ranbir Kapoor for 
promoting its new deodorant under the brand name Axe. In the adver-
tisement, the actor keeps a record of a number of times he is able to 
grab female attention in a day. The advertisement makes an exaggerated 
claim when it projects that applying Axe deodorant can always attract 
females toward a man (“Axe Gets Ranbir,” 2013). In a huge embarrass-
ment to Hindustan Unilever Limited, a 26-year-old filed suit against it 
for cheating and causing mental agony (Kamral, 2011). He claimed he 
had been using Axe deodorant for the previous seven years but still was 
not able to find a girlfriend.

The involvement of celebrities in such exaggerated claims enhances 
the problem as customers buy brands under false promises and feel 
cheated. Such advertisements easily influence non-users and waste their 
money on products they do not require. Such advertising, which makes 
customers acquire products with false or misleading beliefs, falls under 
the category of deceptive advertising (LaTour & LaTouor, 2009; Xie, 
 Madrigal,  & Boush, 2015). Deceptive advertising is a morally objec-
tionable act because it is wrong to rob anyone of his or her financial 
resources for one’s own benefit. Celebrities must avoid being part of such 
advertisements. Another common unethical practice most celebrities fol-
low is they promote products they never use. While endorsing a brand, 
they may make an impression that the product benefits them in one way 
or another but in reality, they themselves are not actual consumers. 
Again, it is unethical on their part to endorse something they have not 
personally experienced.

In all the cases above, our purpose is to understand the morality of 
celebrities involved in such branding initiatives. Celebrities are brands 
in themselves, and they have the potential to amplify the impact of ad-
vertised brands (Buttle, Raymond, & Danziger, 2000). So, it is perti-
nent to comprehend the kind of role celebrities play while endorsing 
brands. Celebrities get celebrity status because of their fans and people 
at large. They are successful because other people support them, and 
they at least owe to society not promoting brands without looking into 
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all the important claims. They cannot hide behind the companies they 
endorse for any such misdeeds. From a virtue-based ethics perspective, 
every individual and organization needs to improve its character and 
contribute to the betterment of society at large (Melé, 2009). A virtue 
ethics framework provides us with a standard to measure the ethicality 
of celebrity behavior in an advertising context. Celebrities, thus, need 
to understand the social impact of their decision as part of an advertise-
ment campaign.

Celebrity endorsements are known for improving the financial health 
of companies (Chung, Derdenger, & Srinivasan, 2013; Elberse & 
 Verleun, 2012). Advertising practitioners are the third party involved in 
celebrity advertising. They are the main entities that conceive and exe-
cute a campaign. Research indicates that advertising practitioners them-
selves suffer from “moral myopia” (Drumwright & Murphy, 2004). 
Their decision-making process is devoid of ethical considerations (Bakir 
& Vitell, 2010). In such circumstances, the onus of proving the ethicality 
of their act lies mostly on the celebrities. There is no strictly defined law 
in India to regulate endorsements by celebrities. Even when the Food 
Safety and Standards Act (FSSA), 2006, states that “any person who 
publishes, or is a party to the publication of an advertisement, which 
falsely describes any food, or is likely to mislead as to [its] nature or 
substance or quality… or gives a false guarantee” (p. 45), there are many 
legal loopholes that make it difficult to make celebrities clearly account-
able for promoting a wrong product. In such circumstances, it is the 
responsibility of celebrities to check for the morality of the decisions they 
make while promoting any brand.

Recently, in a major development in the Indian advertising sector, 
the Advertising Standards Council of India (ASCI) came up with 
guidelines making celebrities responsible for the claims in the adver-
tisements ( Bhusan, 2017). As per new ASCI guidelines, the celebrity 
endorsements or opinions should reflect the genuine and current opin-
ions based on their actual experience with the products. In another 
development, a parliamentary panel is pondering on strict punishment 
for celebrities featuring in misleading advertisements (“Celebrity en-
dorsers could face 10 Lakhs fine,” 2016). The panel is likely to rec-
ommend a jail term up to five years and a fine up to INR 5 million 
for celebrities found guilty. The point here is that when citizens to not 
voluntarily fulfill the moral obligations, it leads to the birth of strict 
formal rules and regulations, which in itself is not good. People in so-
ciety do not need rules for each and every transaction, and one should 
be aware morally of his or her duties toward other members of society 
and act accordingly.

Thus, in a nutshell, celebrities need to depict more ethical behavior 
while endorsing different brands. They are representatives of society, 
and choices they make have an impact on the society. They cannot pass 
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on blame to brands if something goes wrong. They are accountable for 
the decisions they make. Celebrities should endorse only products they 
have experienced personally and should verify the genuineness of the 
claims in brand advertising to the best of their knowledge. There should 
not be any misrepresentation or exaggeration of facts under any cir-
cumstances. All celebrities should avoid promoting socially undesirable 
products like liquor or cigarettes through surrogate advertising. Last, 
celebrities should take the utmost care when they decide to promote a 
brand targeting vulnerable consumers like children or elderly people. We 
expect a better future for consumers and companies in which celebrities 
behave in a more socially responsible manner.

Discussion Questions

1  Do you think celebrities involved in advertising have some responsi-
bilities toward consumers? If so, what are they? If not, why not?

2  Discuss the effectiveness of rules and regulations in governing ad-
vertising scenarios around the world.

3  Who should be more responsible toward consumers, the celebrities 
or the brands?

4  How should the celebrities decide which brand to endorse?
5  What should be the repercussions of a product failure on the celeb-

rity endorser?
6  In the race to achieve higher sales, how should brands set the bound-

ary of what is ethical advertising?
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